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Rules, Regulations, Orders 


TITLE 14—CIVIL AVIATION 

CIVIL AERONAUTICS AUTHORITY 
[Amendment 4] 

Amendment of Regulation 601-A-l 1 of 
the Civil Air Regulations Relative to 
Equipment 

At a session of the Civil Aeronautics 
Authority held at its oQce in Washing¬ 
ton, D. C., on the 10th day of February 

1939. 

Acting pursuant to the authority vested 
in it by the Civil Aeronautics Act of 1938, 
particularly Sections 205 (a) and 601 (a) 
of said Act, and finding that its action is 
desirable in the public interest and is 
necessary to carry out the provisions of, 
and to exercise and perform its powers 
and duties under said Act, the Civil Aero¬ 
nautics Authority hereby amends the 
Civil Air Regulations as follows: 

(Amendment No. 4 of ClvU Air Regulations] 

requiring a manufacturer’s aircraft 
operating manual when required bv 

THE APPROVED TYPE CERTIFICATE OR TYPE 
CERTIFICATE TO BE CARRIED IN THE AIR¬ 
CRAFT AT ALL TIMES 

Sec 04.5 of the Civil Air Regulations 
is hereby amended by adding at the end 
thereof a new subsection 04.504: 

“04.504 A manufacturer’s aircraft op¬ 
erating manual, when required by the 
approved type certificate, type certifi¬ 
cate, or approved specification which is 
part thereof, and when such manufac¬ 
turer’s aircraft operating manual has 
been approved by the Authority, shall be 

1 3 F. R. 2051 DI. 


carried in the pilots’ compartment at all 
times.” 

For the Authority: 

[seal] Paul J. Frizzell, 

Secretary . 

[F. R. Doc. 39-535; Filed. February 13, 1939; 
11:49 a. m.J 

\J)oc n~ t . TTTrJ 
TITLE 16—COMMERCIAL PRACTICES 

FEDERAL TRADE COMMISSION 

In the Matter of PniLip Morris & Co., 
Ltd., Inc. 

Sec. 3.99 (b) Using or selling lottery 
devices—In merchandising. Seliing. etc., 
in connection with offer, etc., in inter¬ 
state commerce or in District of Colum¬ 
bia, of cigarets or any other merchandise, 
cigarets or other merchandise so packed, 
etc., that sales thereof to the public are 
to be. or may be, made by means of a lot¬ 
tery, etc., as specified, prohibited. (Sec. 
5b. 52 Stat. 112: 15 U. S. C., Supp. IV. 
sec. 45b) ICease and desist order, Philip 
Morris & Co., Ltd., Inc., Docket 3398, Jan¬ 
uary 31. 19391 

Sec. 3.99 <b) Using or selling lottery 
devices—In merchandising . Supplying, 
etc., dealers, in connection with offer, 
etc., in interstate commerce or in Dis¬ 
trict of Columbia, of cigarets or any other 
merchandise, assortments of said ciga¬ 
rets or other merchandise, together with 
punch boards or other lottery devices 
which are to be, or may be, used in sell¬ 
ing, etc., such cigarets. etc., to the pub¬ 
lic, prohibited. (Sec. 5b. 52 Stat. 112; 
15 U. S. C.. Supp. IV, sec. 45b) ICease 
and desist order, Philip Morris & Co.. 
Ltd., Inc., Docket 3398, January 31, 
19391 

Sec. 3.99 (b) Using or selling lottery de¬ 
vices — In merchandising . Supplying, 
etc., dealers, in connection with offer, etc., 
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Charles H. March, Ewin. L. Davis, Wil¬ 
liam A. Ayres. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard' 
by the Federal Trade Commission upon 
the complaint of the Commission and 
the substitute answer of respondent, in 
which answer respondent admits all the 
material allegations of fact set forth in 
said complaint and states that it waives 
all intervening procedure and further 
hearing as to said facts and the Com¬ 
mission having made its findings as to 
the facts and conclusion that said re¬ 
spondent has violated the provisions of 
the Federal Trade Commission Act; 

It is ordered. That the respondent, 
Philip Morris & Co., Ltd., Inc., a corpo¬ 
ration, its officers, representatives, 
agents and employees, directly or 
through any corporate or other device, 
in connection with the offering for sale, 
sale and distribution of cigarets or any 
other articles of merchandise in com¬ 
merce, as commerce is defined in the 
Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Selling and distributing cigarets or 
any other merchandise so packed and 
assembled that sales of such cigarets or 
any other merchandise to the general 
public are to be made or may be made 
by means of a game of chance, gift 
enterprise or lottery scheme. 

2. Supplying to, or placing in the 
hands of dealers, assortments of said 
cigarets or other merchandise together 
with punchboards or other lottery de¬ 
vices which said punchboard or other 
lottery devices are to be used or may be 
used in selling or distributing cigarets 
or other merchandise to the public. 

3. Supplying to, or placing in the 
hands of dealers, punchboards or other 
lottery devices either with assortments 
of said products or separately, which 
punchboards or other lottery devices are 
to be used or may be used in selling or 
distributing cigarets or other merchan¬ 
dise to the public. 

4. Selling, or otherwise disposing of, 
cigarets or other merchandise by the 
use of punchboards, or other lottery 

devices. 

It is further ordered. That within 
sixty (60) days from the date of the 
service of this order upon said respond¬ 
ent. it shall file with the Commission 
a report in writing setting forth in de¬ 
tail the manner and form in which this 
order has been complied with. 

By the Commission. 

I seal] Ons B. Johnson, 

Secretary . 

IP. R. Doc. 39-496: Filed, February 10.1939: 

12: 59 p. m.j 


f Docket No. 34191 

In the Matter of The Endura 
Corporation 

Sec. 3.6 (z) Advertising falsely or mis¬ 
leadingly—Scientific tests: Sec. 3.6 (dd 
10) Advertising falsely or misleadingly — 
Success , use or standing . Representing, 
directly or indirectly, in connection with 
offer, etc., in commerce of “Endura" or 
"Endura Permanent Wave" cosmetic 
preparation, that respondent's prepara¬ 
tion has been tested in world's foremost 
laboratories or that it is used in Holly¬ 
wood’s movie studios or by the screen’s 
smartest stars, prohibited. (Sec. 5b, 52 
Stat. 112; 15 U. S. C., Supp. IV, sec. 45b) 
[Cease and desist order, The Endura Cor¬ 
poration, Docket 3419. January 31. 19391 

Sec. 3.6 (t) Advertising falsely or mis¬ 
leadingly—Qualities or properties of 
product. Representing, directly or indi¬ 
rectly, in connection with offer, etc., in 
commerce of "Endura" or "Endura Per¬ 
manent Wave" cosmetic preparation, 
that respondent’s preparation is actually 
good for the hair or will benefit bleached, 
dyed, gray or naturally colored hair, pro¬ 
hibited. (Sec. 5b. 52 Stat. 112; 15 U. S. 
C.. Supp. IV, sec. 45b) LCease and de¬ 
sist order. The Endura Corporation, 
Docket 3419, January 31, 1939J 

United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 31st 
day of January, A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard ! by 
the Federal Trade Commission upon the 
complaint of the Commission and the 
answer of respondent, in which answer 
respondent admits all the material al¬ 
legations of the complaint to be true, and 
waives the taking of further evidence 
and all other intervening procedure, and 
the Commission having made its findings 
as to the facts and its conclusion that 
said respondent has violated the provi¬ 
sions of the Federal Trade Commission 
Act; 

It is ordered , That the respondent, The 
Endura Corporation, its representatives, 
agents and employees, in connection with 
the offering for sale, sale and distribution 
of a cosmetic preparation now known as 
‘'Endura" or as "Endura Permanent 
Wave," whether sold under those names 


or under any other names, in commerce, 
as commerce is defined in the Federal 
Trade Commission Act, do forthwith 
cease and desist from directly or indi¬ 
rectly representing: 

1. That respondent’s cosmetic prepara¬ 
tion has been tested in the world’s fore¬ 
most laboratories or that it is used in 
Hollywood’s movie studios or by the 
screen’s smartest stars; 

2. That respondent’s cosmetic prepara¬ 
tion Is actually good for the hair or will 
benefit bleached, dyed, gray or naturally 
colored hair. 

And it is hereby further ordered. 
That the said respondent shall within 
sixty (60) days from the date of service 
upon it of this order, file with this Com¬ 
mission a report in writing, setting forth 
in detail the manner and form in which 
it has complied with this order. 

By the Commission. 

[seal] Otis B. Johnson. 

Secretary. 

[F. R. Doc. 39-497: Filed. February 10, 1939; 

12:59 p. m.j 


fDocket No. 34301 

In the Matter of the Knox Company 

Sec. 3.6 (t) Advertising falsely or mis¬ 
leadingly—Qualities or properties of 
product. Representing, in connection 
with offer, etc., in interstate commerce 
or in District of Columbia, of "Nixo- 
derm" medicinal product, or of any other 
product with substantially same ingredi¬ 
ents or properties, that said prepara¬ 
tion constitutes an adequate remedy or 
cure for acne, psoriasis, eczema, pimples, 
dandruff, corns, or any other ailment or 
disorder manifested by diseased condi¬ 
tion of skin, or constitutes competent or 
effective treatment therefor, unless lim¬ 
ited to those cases of such disorders and 
ailments which are of surface character 
only and not caused by. or associated 
with, a systemic or metabolic disorder; 
or that said preparation constitutes an 
adequate remedy or cure for all cases of 
acne, psoriasis, eczema, pimples, or other 
skin ailments and disorders which are 
of a surface character only, or consti¬ 
tutes a competent and effective treat¬ 
ment therefor; prohibited. (Sec. 5b, 52 
Stat. 112; 15 U. S. C., Supp. IV. sec. 45b) 
[Cease and desist order, The Knox Com¬ 
pany, Docket 3430, January 31, 1939] 

United States of America —Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission held at its office in 
the City of Washington, D. C., on the 
31st day of January, A. D. 1939. 


l 3 P, R, 2708 DI. 


1 3 F. R. 2265 DI. 
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Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by 
the Federal Trade Commission upon the 
complaint of the Commission, the an¬ 
swer of the respondent, and a stipula¬ 
tion as to the facts entered into between 
the respondent herein and W. T. Kelley, 
Chief Counsel for the Commission, 
which provides, among other things, that 
without further evidence or other inter¬ 
vening procedure, the Commission may 
issue and serve upon the respondent 
herein findings as to the facts and con¬ 
clusion based thereon and an order dis¬ 
posing of the proceeding, and the Com¬ 
mission having made its findings as to 
the facts and conclusion that said re¬ 
spondent has violated the provisions of 
the Federal Trade Commission Act; 

It is ordered , That the respondent. 
The Knox Company, a corporation, its 
officers, representatives, agents and em¬ 
ployees, directly or through any cor¬ 
porate or other device in connection 
with the offering for sale, sale and dis¬ 
tribution of a medicinal product now 
designated “Nixoderm” or of any other 
medicinal product containing substan¬ 
tially the same ingredients, or possessing 
the same properties, whether sold under 
that name or any other name, in inter¬ 
state commerce or in the District of Co¬ 
lumbia, do forthwith cease and desist 
from: 

1. Representing that said preparation 
constitutes an adequate remedy or cure 
for acne, psoriasis, eczema, pimples, 
dandruff, corns, or any other ailment 
or disorder manifested by a diseased 
condition of the human skin, or consti¬ 
tutes a competent or effective treatment 
therefor, unless such representations are 
limited to those cases of such disorders 
and ailments which are of a surface 
character only and not caused by, or 
associated with, a systemic or metabolic 
disorder. 

2. Representing that said preparation 
constitutes an adequate remedy or cure 
for all cases of acne, psoriasis, eczema, 
pimples, or other skin ailments and dis¬ 
orders which are of a surface character 
only, or constitutes a competent and 
effective treatment therefor. 

It is further ordered , That the re¬ 
spondent shall, within sixty (60) days 
after service upon it of this order, file 
with the Commission a report in writing, 


setting forth in detail the manner and 
form in which it has complied with this 
order. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

[P. R. Doc. 39-498: Piled. February 10, 1939; 
12:59 p. m.) 


| Docket No. 32621 

In the Matter of Moretrench 
Corporation 

Sec. 3.6 (b) (2) Advertising falsely or 
misleadingly — Competitors and their 
products — Competitors * products: Sec. 
3.6 (t) Advertising falsely or misleading¬ 
ly—Qualities or properties of product: 
Sec. 3.48 <b) (5) Disparaging competi¬ 
tors and their products — Goods — Per¬ 
formance. Disparaging, in connection 
with offer, etc., in interstate commerce 
or in District of Columbia, of wellpoints 
and wellpoint systems, competitive prod¬ 
ucts, through representations, on basis 
different methods of calculation, that 
the unobstructed water-passing screen 
area of competitive wellpoints is smaller 
than that of its own, or through repre¬ 
sentations that its wellpoints, equiped 
with two valves, are superior to com¬ 
petitive wellpoints equipped with one, 
when respective points are constructed 
on different mechanical principles, or 
representing that one of its wellpoints is 
equal to any given number of any com¬ 
petitive wellpoints, goes down much 
easier and never clogs up, prohibited. 
(Sec. 5b, 52 Stat. 112; 15 U. S. C., Supp. 
IV, sec. 45b) fCease and desist order, 
Moretrench Corporation, Docket 3262. 
February 6, 1939J 

Sec. 3.6 (a 10) Advertising falsely or 
misleadingly—Comparative data: Sec. 
3.6 (b) (2) Advertising falsely or mis¬ 
leadingly—Competitors and their prod¬ 
ucts — Competitors' products: Sec. 3.6 (t) 
Advertising falsely or misleadingly — 
Qualities or properties of product: Sec. 
3.48 (b) (5) Disparaging competitors and 
their products — Goods — Performance. 
Representing, in connection with offer, 
etc., in interstate commerce or in Dis¬ 
trict of Columbia, of wellpoints and well- 
point systems, that contractors all over 
the world testify that operation costs of 
respondent’s wellpoints are always 50%, 
or any other set percentage, lower than 
those of competitive products, prohibited. 
(Sec. 5b, 52 Stat. 112; 15 U. S. C., Supp. 
IV, sec. 45b) [Cease and desist order, 
Moretrench Corporation, Docket 3262, 
February 6, 1939] 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C„ on the 6th 
day of February, A. D. 1939. 

Commissioners: Robert E. Freer. Chair¬ 
man; Garland S. Ferguson, Charles H. 
March, Ewin L. Davis, William A. Ayres. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard 1 by 
the Federal Trade Commission upon the 
complaint of the Commission, the answer 
of respondent, testimony and other evi¬ 
dence taken before Charles F. Diggs, an 
examiner of the Commission thereto¬ 
fore duly designated by it, in support of 
the allegations of said complaint and in 
opposition thereto, briefs filed herein, 
and oral arguments by William L. Pencke! 
counsel for the Commission, and by 
Samuel J. Reid, counsel for the respond¬ 
ent, and the Commission having made its 
findings as to the facts and its conclu¬ 
sion that said respondent has violated 
the provisions of the Federal Trade Com¬ 
mission Act; 

It is ordered , That the respondent, 
Moretrench Corporation, its officers, rep¬ 
resentatives, agents and employees, di¬ 
rectly or through any corporate or other 
device, in connection with the offering 
for sale, sale and distribution of well¬ 
points and wellpoint systems in interstate 
commerce or in the District of Columbia, 
do forthwith cease and desist from: 

1. Disparaging competitive products 
through representations that the unob¬ 
structed water-passing screen area of 
competitive well points is smaller than 
that of its own well points, which repre¬ 
sentations are based on the use of dif¬ 
ferent methods of calculation, or through 
representations that its well points 
equipped with two valves are superior to 
competitive well points equipped with one 
valve when the respective well points are 
constructed on different mechanical 
principles. 

2. Representing that one of its well¬ 
points is equal to any given number of 
any competitive wellpoints, goes down 
much easier and never clogs up. 

3. Representing that contractors all 
over the world testify that operation costs 
of respondent’s wellpoints are always 
50% or any other set percentage lower 
than those of competitive products. 

It is further ordered , That the re¬ 
spondent shall within sixty days after 


> 3 P. R. 546 DI. 
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service upon it of this order, file with 
the Commission a report in writing, set¬ 
ting forth in detail the manner and form 
in which it has complied with this order. 
By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

fF. R. Doc. 39-520; Filed, February 13. 1939; 
9:41 a. m.J 


TITLE 17—COMMODITY AND 
SECURITIES EXCHANGES 

SECURITIES AND EXCHANGE 
COMMISSION 

Securities Act of 1933 

AMENDMENT OF RULE S-121 

The Securities and Exchange Commis¬ 
sion. acting pursuant to the authority 
conferred upon it by the Securities Act 
of 1933, as amended, and particularly 
Sections 6 (d) and 19 (a) thereof, and 
deeming such action necessary and ap¬ 
propriate in the public interest and for 
the protection of investors, hereby 
amends Rule S-121 iSec. 5.S-1211 of the 
General Rules and Regulations to read 
as follows: 

Sec. 5.S-121 (Rule S-121). Sale of 
Copies of Registered Information. —(a) 
Photocopies of any material filed with 
the Commission and available for public 
inspection will be sold to the public at 
the following rates per photocopy, except 
as provided in (c), whether several 
copies of a single original page or one 
or more copies of several original pages 
are ordered: 10 cents per photocopy of 
each page, for all copies up to and in¬ 
cluding 100 in a single order; 7 cents per 
photocopy of each page, for all copies 
over 100 in a single order. 

<b) Estimates as to prices for copies 
and the time required for their prepara¬ 
tion will be furnished upon request. 
Payment shall accompany the order, if 
practicable. If an order is received and 
insufficient or no payment accompanies 
it. the material will be photocopied and 
the party making the order will be 
billed. 

(c) Photocopies of Registration Rec¬ 
ord Reference Cards will be sold to the 
public at 25 cents per copy of the rec¬ 
ord of any single registration statement, 
regardless of the number of photocopy 
pages which comprise such record at the 
time such photocopy is furnished. 

(d) Payment shall be made in cash, 
or by United States postal money order 


or certified bank check payable to the 
Securities and Exchange Commission, 
omitting the name or title of any official 
of the Commission. Postage stamps will 
not be accepted. 

Effective February 13. 1939. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

|F. R. Doc. 39-534; Filed. February 13. 1939; 
11:35 a. m.J 


TITLE 19—CUSTOMS DUTIES 
BUREAU OF CUSTOMS 
[T. D. 497961 

Customs Regulations Amended—Mail 
Importations 

MAIL ARTICLES RECEIVED IN DAMAGED CON¬ 
DITION OR SHORT OF CONTENTS 

February 6, 1939. 

To Collectors of Customs and Others 
Concerned: 

JPursuant to the authority contained 
In section 498 (a) (1) of the Tariff Act 
of 1930 (U. S. C. title 19, sec. 1498 (a) 
(1)), and section 161 of the Revised 
Statutes (U. S. C. title 5, sec. 22), the 
Customs Regulations of 1937 are 
amended as follows: 

Article 371 (b) 1 is amended to read: 

(b) (J. R. lib). Immediately after 
customs treatment, all sealed articles 
(other than parcel post) except those 
which are opened by or in the presence 
of the addressee and delivered at the 
time of such opening, shall be securely 
repacked and resealed by a postal em¬ 
ployee. in the presence of the customs 
employee who participated in the open¬ 
ing, so that the article will be in the 
same condition as when opened or in a 
better condition. Where practicable, 
each article shall be reenclosed in a spe¬ 
cial Post Office Department penalty 
envelope, readdressed and resealed by 
the postal employees. Articles too large 
to be enclosed in the special penalty 
envelope, as well as articles of nominal 
value, shall be resealed by the use of 
adhesive tape, mucilage or wax, and the 
official adhesive seal of the Post Office 
Department. The postal employee shall 
sign or initial the envelope or wrapper 
covering each article repacked and re¬ 
sealed by him; and in case the article is 
found to be in bad order shall, after 


1 2 F. R. 1528 (1814 DI). 


bringing the matter to the attention of 
the customs employee, note on the cover 
of the article over his signature, a report 
of the irregularity. 

Article 374 (a) and (b) 3 is amended 
to read: 

(a> (J. R. 14a). Postal and customs 
employees shall exercise proper care in 
examining and repacking the contents 
of parcels handled by them, particularly 
those parcels containing delicate instru¬ 
ments, articles of glass, china, and other 
fragile articles, liquids and easily lique¬ 
fiable substances, to see that such are 
repacked in the same condition in which 
they were found when the parcel was 
opened or in better condition. All orig¬ 
inal tags, wrappers, labels, customs 
declarations, and other enclosures shall 
be repacked with the contents of the 
parcel. When mail parcels have been 
placed in customs custody for examina¬ 
tion, postal employees upon accepting 
the parcels from customs shall satisfy 
themselves that each parcel is securely 
repacked and rewrapped (both as to 
contents and coverings) in condition 
safely to bear handling and onward 
transportation in the mails. When, in 
the judgment of the postal employee, a 
parcel is not in condition to bear with¬ 
out damage subsequent handling in the 
postal service, it shall be placed in sat¬ 
isfactory condition jointly by the postal 
and customs employees involved. When 
it can be shown that the parcel or its 
contents suffered damage as the result 
of negligence or improper handling, the 
employee at fault will be held personally 
responsible for the damage. 

(b) (J. R. 14b). When a damaged or 
rifled parcel reaches a customs em¬ 
ployee, a damage slip, customers Form 
6423, or a shortage slip, customs Form 
6425, as the occasion may require, con¬ 
taining a report of the irregularity, shall 
be enclosed with the contents, and writ¬ 
ten report made promptly to the post¬ 
master. The damage or rifling shall be 
taken into account in the appraisement 
of the merchandise and assessment of 
duty. When a damaged or rifled parcel 
is received by the postal employee, he 
shall note on the address side thereof 
the nature and extent of the irregu¬ 
larity. followed by his signature. 

Ramsey S. Black, 

Acting Postmaster General. 

[seal! Stephen B. Gibbons. 

Acting Secretary of the Treasury. 

[F. R. Doc. 39-508; Filed, February 11. 1939; 

11:32 a. m.) 


9 2 F. R. 1529 (1815 DI). 
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TITLE 26—INTERNAL REVENUE 
BUREAU OF INTERNAL REVENUE 

[Regulations 101] 

Income Tax Under the Revenue Act of 
1938 

[ The Table of Contents and Chapters 
l-IX appeared in the “Federal Regis¬ 
ter ” for Friday. February 10, 1939. 
Chapters X-XXXIU appeared in the 
“Federal Register" for Saturday , Febru¬ 
ary 11. 1939.] 

CHAPTER XXXIV 

Foreign Personal Holding Companies 

Supplement P—Foreign Personal Hold¬ 
ing Companies 

Sec. 331. Definition of foreign personal 
holding company. — (a) General rule .— 
For the purposes of this title the term “for¬ 
eign personal holding company" means any 
foreign corporation if— 

(1) Gross income requirement. —At least 
60 per centum of its gross income (as de¬ 
fined in section 334 (a)) for the taxable 
year is foreign personal holding company 
Income as defined in section 332; but if the 
corporation is a foreign personal holding 
company with respect to any taxable year 
ending after August 26. 1937, then for each 
subsequent taxable year, the minimum per¬ 
centage shall be 60 per centum in lieu of 
60 per centum, until a taxable year during 
the whole of which the stock ownership 
required by paragraph (2) does not exist, 
or until the expiration of three consecutive 
taxable years in each of which less than 50 
per centum of the gross income is foreign 
personal holding company income. For the 
purposes of this paragraph there shall be in¬ 
cluded in the gross income the amount 
includible therein as a dividend by reason 
of the application of section 334 (c) (2); 
and 

(2) Stock ownership requirement. —At any 
time during the taxable year more than 50 
per centum in value of its outstanding stock 
is owned, directly or indirectly, by or for 
not more than five individuals who are citi¬ 
zens or residents of the United States, here¬ 
inafter called “United States group". 

(b) Exceptions. —The term “foreign per¬ 
sonal holding company" does not include a 
corporation exempt from taxation under sec¬ 
tion 101. 

Art. 331-1. Definition of foreign per¬ 
sonal holding company .—A foreign per¬ 
sonal holding company is any foreign 
corporation (other than a corporation 
exempt from taxation under section 
101) which for the taxable year meets 
(a) the gross income requirements 
specified in article 331-2, and (b) the 
stock ownership requirement specified 
in article 331-3. Both requirements 
must be satisfied and both must be met 
with respect to each taxable year. 

A foreign corporation which comes 
within the classification of a foreign 
personal holding company for any tax¬ 
able year beginning after December 31, 
1937. is not subject to taxation for such 
taxable year either under section 102 
or section 401 but may be subject to tax¬ 
ation under either of those sections for 
other taxable years. The fact that a 
foreign corporation is a foreign personal 
holding company does not relieve the 
corporation from liability for the taxes 
imposed generally under section 231 


upon foreign corporations, since such 
taxes apply regardless of the classifica¬ 
tion of the foreign corporation as a for¬ 
eign personal holding company. 

Art. 331-2. Gross income require¬ 
ment .—To meet the gross income re¬ 
quirement, it is necessary that either of 
the following percentages of gross in¬ 
come of the corporation for the taxable 
year (including the additions to gross 
income provided in seection 334 <b) as 
required by seection 334 (c) (2)) be for¬ 
eign personal holding company income 
as defined in section 332: 

(a) 60 percent or more; or 

(b) 50 percent or more if the foreign 
corporation has been classified as a for¬ 
eign personal holding company for any 
taxable year ending after August 26. 
1937, unless— 

(1) a taxable year has intervened 
since the last taxable year for which it 
was so classified, during no part of which 
the stock ownership requirement speci¬ 
fied in section 331 (a) (2) exists; or 

(2) three consecutive years have in¬ 
tervened since the last taxable year for 
which it was so classified, during each 
of which its foreign personal holding 
company income was less than 50 per¬ 
cent of its gross income. 

In determining whether the foreign 
personal holding company income is 
equal to the required percentage of the 
total gross income, the determination 
must not be made upon the basis of 
gross receipts, since gross income is not 
synonymous with gross receipts. For a 
further discussion of what constitutes 
“gross income,” see section 22 (a) and 
the regulations prescribed under that 
section 

Art. 331-3. Stock ownership require¬ 
ment.—To meet the stock ownership re¬ 
quirement, it is necessary that at some 
time in the taxable year more than 50 
percent in value of the outstanding stock 
of the foreign corporation be owned, 
directly or indirectly, by or for not more 
than five individuals who are citizens or 
residents of the United States, herein¬ 
after referred to as “United States 
group.” For such purpose, the ownership 
ox the stock must be determined as pro¬ 
vided in section 333 and articles 333 
<a)-l to 333 (a)-7 and article 333 (b)-l. 

In the event of any change in the stock 
outstanding during the taxable year, 
whether in the number of shares or 
classes of stock, or whether in the owner¬ 
ship thereof, the conditions existing im¬ 
mediately prior and subsequent to each 
change must be taken into consideration, 
since a corporation comes within the 
classification if the statutory conditions 
with respect to stock ownership are pres¬ 
ent at any time during the taxable year. 

In determining whether the statutory 
conditions with respect to stock owner¬ 
ship are present at any time during the 
taxable year, the phrase “in value” shall, 
in the light of all the circumstances, be 
deemed the value of the corporate stock 


outstanding at such time (not including 
treasury stock). This value may be 
determined upon the basis of the com¬ 
pany’s net worth, earning and dividend 
paying capacity, appreciation of assets, 
together with such other factors as have 
a bearing upon the value of the stock. If 
the value of the stock which is used is 
greatly at variance with that reflected 
by the corporate books, the evidence of 
such value should be filed with the return 
In any case where there are two or more 
classes of stock outstanding, the total 
value of all the stock should be allocated 
among the different classes according 
to the relative value of each class therein. 

Sec. 332. Foreign personal holding company 
income. —For the purposes of this title the 
term “foreign personal holding company in¬ 
come” means the portion, of the gross income 
determined for the purposes of section 331 

(a) (1), which consists of: 

(a) Dividends, Interest, royalties, annu¬ 
ities. 

(b) Stock and sccurtties transactions .— 
Except in the case of regular dealers in stock 
or securities, gains from the sale or exchange 
of stock or securities. 

(c) Commodities transactions. —Gains 

from futures transactions in any commodity 
on or subject to the rules of a board of trade 
or commodity exchange. This subsection 
shaU not apply to gains by a producer, proc¬ 
essor. merchant, or handler of the commodity 
which arise out of bona fide hedging transac¬ 
tions reasonably necessary to the conduct of 
Its business in the manner in which such 
business is customarily and usually con¬ 
ducted by others. 

(d) Estates and trusts. —Amounts includ¬ 
ible in computing the net income of the 
corporation under Supplement E; and gains 
from the sale or other disposition of any in¬ 
terest in an estate or trust. 

(e) Personal service contracts. —(1) 
Amounts received under a contract under 
which the corporation is to furnish personal 
services; if some person other than the cor¬ 
poration has the right to designate (by name 
or by description) the individual who is to 
perform the services, or if the individual 
who Is to perform the services is designated 
(by name or by description) in the contract; 
and (2) amounts received from the sale or 
other disposition of such a contract. This 
subsection shall apply with respect to 
amounts received for services under a par¬ 
ticular contract only if at some time during 
the taxable year 25 per centum or more 
In value of the outstanding stock of the 
corporation Is owned, directly or indirectly, 
by or for the individual who has performed, 
is to perform, or may be designated (by name 
or by description) as the one to perform, 
such services. 

(/) Use of corporation property by share¬ 
holder. —Amounts received as compensation 
(however designated and from whomsoever 
received) for the use of, or right to use, prop¬ 
erty of the corporation in any case where, at 
any time during the taxable year. 25 per 
centum or more in value of the outstanding 
stock of the corporation is owned, directly 
or indirectly, by or for an individual en¬ 
titled to the use of the property; whether 
such right is obtained directly from the cor¬ 
poration or by means of a sublease or other 
arrangement, 

(g) Rents. —Rents, unless constituting 50 
per centum or more of the gross Income. For 
the purposes of this subsection the term 
“rents" means compensation, however desig¬ 
nated, for the use of. or right to use. prop¬ 
erty; but does not include amounts constitut¬ 
ing foreign personal holding comply in¬ 
come under subsection (f). 

Art. 332-1. Foreign personal holding 
company income. —For the pun loses of 
Supplement P and these regulations the 







FEDERAL REGISTER, Tuesday , February 14 , 1939 


803 


term “foreign personal holding company 
income" means the portion of the gross 
income determined for the purposes of 
section 331 (a) (1) and article 331-2 
which consists of the following: 

(1) Dividends .—The term “dividends" 
includes dividends as defined in section 
115 (a) and amounts required to be in¬ 
cluded in gross income under section 334 
(b). It does not include stock dividends 
(to the extent they do not constitute in¬ 
come to the shareholders within the 
meaning of the sixteenth amendment 
to the Constitution), liquidating divi¬ 
dends. or other capital distributions re¬ 
ferred to in section 115 (c) and (d). 

(2) Interest .—The term “interest" 
means any amounts, includible in gross 
income, received for the use of money 
loaned. 

(3) Royalties .—The term “royalties" 
includes amounts received for the priv¬ 
ilege of using patents, copyrights, secret 
processes and formulas, good will, trade 
marks, trade brands, franchises, and 
other like property. It does not include 
rents, or overriding royalties received by 
an operating company. As used in this 
paragraph the term “overriding royal¬ 
ties" means amounts received from the 
sublessee by the operating company 
which originally leased and developed 
the natural resource property in respect 
of which such overriding royalties are 
paid. 

(4) Annuities .—The term “annuities" 
includes annuities only to the extent in¬ 
cludible in the computation of gross in¬ 
come. (See section 22 (b) (2).) 

(5) Gams from the sale or exchange of 
stock or securities .—The term “gains 
from the sale or exchange of stock or 
securities" as used in section 332 (b) 
applies to all gains (including gains from 
liquidating dividends and other distribu¬ 
tions from capital) from the sale or 
exchange of stock or securities includible 
in gross income. The term “stock or 
securities" as used in section 332 (b) in¬ 
cludes shares or certificates of stock, or 
interest in any corporation (including 
any joint-stock company, insurance com¬ 
pany, association, or other organization 
classified as a corporation by the Act), 
certificates of interest or participation 
in any profit-sharing agreement, or in 
any oil, gas, or other mineral royalty, 
or lease, collateral trust certificates, vot¬ 
ing trust certificates, stock rights or 
warrants, bonds, debentures, certificates 
of indebtedness, notes, car trust certifi¬ 
cates, bills of exchange, obligations 
issued by or on behalf of a Government, 
State. Territory, or political subdivision 
thereof. In the case of “regular dealers 
in stock or securities" the term does not 
include gains derived from the sale or 
exchange of stock or securities made in 
the normal course of business. The term 
“regular dealers in stock or securities" 
as used in section 332 (b) means cor¬ 
porations with an established place of 


business regularly engaged in the pur¬ 
chase of stock or securities and their 
resale to customers, but such corpora¬ 
tions are not dealers with respect to 
stock or securities held for speculation 
or investment. 

(6) GaiTis from futures transactions in 
commodities .—Gains from futures trans¬ 
actions in commodities include gains 
from futures transactions in any com¬ 
modity on or subject to the rules of a 
board of trade or commodity exchange, 
but do not include gains from cash 
transactions or gains by a producer, 
processor, merchant, or handler of the 
commodity, which arise out of bona fide 
hedging transactions reasonably neces¬ 
sary to the conduct of its business in 
the manner in which such business is 
customarily and usually conducted by 
others. In general, foreign personal 
holding company income includes gains 
on futures contracts which are specula¬ 
tive. Futures contracts representing 
true hedges against price fluctuations in 
spot goods are not speculative transac¬ 
tions, though not concurrent with spot 
transactions. Futures contracts which 
are not hedges against spot transactions 
are speculative unless they are hedges 
against concurrent futures or forward 
sales or purchases. 

(7) Income from estates and trusts .—» 
The income from estates and trusts 
which is to be included in foreign per¬ 
sonal holding company income consists 
of the income from estates and trusts 
which is required to be included in the 
gross income of the corporation under 
sections 161 to 169. together with the 
gains derived by the corporation from 
the sale or other disposition of any inter¬ 
est in an estate or trust. 

(8) Amounts received under personal 
service contracts .—Amounts includible in 
foreign personal holding company in¬ 
come as amounts received under personal 
service contracts consist of amounts re¬ 
ceived pursuant to a contract under 
which the corporation is to furnish per¬ 
sonal services, and amounts received 
from a sale or other disposition of such 
a contract, if— 

(a) Some person other than the cor¬ 
poration has the right to designate (by 
name or by description) the individual 
who is to perform the services, or if the 
individual who is to perform the serv¬ 
ices is designated (by name or by de¬ 
scription in the contract); and 

(b) at some time during the taxable 
year 25 percent or more in value of the 
outstanding stock of the corporation is 
owned, directly or indirectly, by or for 
the individual who has performed, is to 
perform, or may be designated (by name 
or by description), as the one to perform 
such services. For this purpose the stock 
ownership must be determined as pro¬ 
vided in section 333 and articles 333 
(a)-l to 333 (a)-7 and article 333 (b)-l. 

The application of section 332 (e) may 
be illustrated by the following examples: 


Example (1): A, whose profession is 
that of an actor, owns all of the out¬ 
standing capital stock of the M Corpo¬ 
ration, a foreign corporation. The M 
Corporation entered into a contract 
with A under which A was to perform 
personal services for the person or 
persons which the M Corporation might 
designate, in consideration of which A 
was to receive $10,000 a year from the 
M Corporation. The M Corporation en¬ 
tered into a contract with the O Corpo¬ 
ration in which A was designated to per¬ 
form personal services for the O Corpo¬ 
ration, in consideration of which the O 
Corporation was to pay the M Corpo¬ 
ration $500,000 a year. The $500,000 
received by the M Corporation from the 
O Corporation constitutes foreign per¬ 
sonal holding company income. 

Example (2): The N Corporation, a 
foreign corporation, the entire outstand¬ 
ing capital stock of which is owned by 
four individuals, is engaged in engineer¬ 
ing. The N Corporation entered into a 
contract with the O Corporation to per¬ 
form engineering services for the O Cor¬ 
poration, in consideration of which the 
O Corporation was to pay the N Corpo¬ 
ration $50,000. The individual who was 
to perform the services was not desig¬ 
nated (by name or by description) in 
the contract and no one but the N Cor¬ 
poration had the right to designate (by 
name or by description) such individual. 
The $50,000 received by the N Corpora¬ 
tion from the O Corporation does not 
constitute foreign personal holding com¬ 
pany income. 

(9) Compensation for use of prop¬ 
erty .—The compensation for the use of, 
or the right to use, property of the cor¬ 
poration which is to be included in for¬ 
eign personal holding company income 
consists of amounts received as compen¬ 
sation (however designated and from 
whomsoever received) for the use of, or 
the right to use, property of the corpo¬ 
ration in any case in which, at any 
time during the taxable year, 25 percent 
or more in value of the outstanding stock 
of the corporation is owned, directly or 
indirectly, by or for an individual en¬ 
titled to the use of the property, whether 
such right is obtained directly from the 
corporation or by means of a sublease or 
other arrangement. The property may 
consist of a yacht, a city residence, a 
country house, or any other kind of 
property. See sections 331 (a) (2) and 
333 and articles 333 (a)-l to 333 (a)-7 
and article 333 (b)-l. 

(10) Rents .—The rents which are to 
be included in foreign personal holding 
company income consist of compensa¬ 
tion, however designated, including 
charter fees, etc., for the use of, or the 
right to use, real property, or any other 
kind of property, but do not include 
amounts constituting foreign personal 
holding company income under section 
332 (f) and paragraph (9) of this arti¬ 
cle. However, rents do not constitute 
foreign personal holding company in- 
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come if constituting 50 percent or more 
of the gross income of the corporation. 

Sec. 333. Stock ownership. —(a) Construe - 
five oumership. —For the purpose of deter¬ 
mining whether a foreign corporation is a 
foreign personal holding company, Insofar 
as such determination is based on stock 
ownership under section 331 (a) (2), section 
332 (e). or section 332 (f) — 

(1) Stock not owned by individual .— 
Stock owned, directly or Indirectly, by or 
for a corporation, partnership, estate, or 
trust shall be considered as being owned 
proportionately by its shareholders, partners, 
or beneficiaries. 

(2) Family and partnership ownership .— 
An individual shall be considered as owning 
the stock owned, directly or indirectly, by or 
for his family or by or for his partner. For 
the purposes of this paragraph the family of 
an individual includes only his brothers and 
sisters (whether by the whole or half blood), 
spouse, ancestors, and lineal descendants. 

(3) Options. —If any person has an op¬ 
tion to acquire stock such stock shall be 
considered as owned by such person. For 
the purposes of this paragraph an option to 
acquire such an option, and each one of a 
series of such options, shall be considered as 
an option to acquire such stock. 

(4) Application of family -partnership and 
option rules. —Paragraphs (2) and (3) shall 
be applied— 

(A) For the purposes of the Btock owner¬ 
ship requirement provided in section 331 (a) 
(2). if, but only if. the effect is to make the 
corporation a foreign personal holding com¬ 
pany; 

(B) For the purposes of section 332 (e) 
(relating to personal service contracts), or 
of section 332 (f) (relating to the use of 
property by shareholders), if. but only if. 
the effect is to make the amounts therein 
referred to includible under such subsection 
as foreign personal holding company income. 

(5) Constructive ownership as actual cn.cn- 
ershtp. —Stock constructively owned by a per¬ 
son by reason of the application of para¬ 
graph (1) or (3) shall, for the purpose of 
applying paragraph (1) or (2). be treated as 
actually owned by such person: but stock 
constructively owned by an individual by 
reason of the application of paragraph (2) 
shall not be treated as owned by him for 
the purpose of again applying such paragraph 
in order to make another the constructive 
owner of such stock. 

(6) Option rule in lieu of family and part¬ 
nership rule. —If stock may be considered as 
owned by an individual under either para¬ 
graph (2) or (3) It shall be considered as 
owned by him under paragraph (3). 

Art. 333 (a)-l. Stock ownership. — For 
the purpose of determining whether— 

(a) a foreign corporation is a foreign 
personal holding company, in so far as 
such determination is based on the stock 
ownership requirement specified in sec¬ 
tion 331 (a) (2) and article 331-3. or 

(5) amounts received under a personal 
service contract or from the sale of such 
a contract constitute foreign personal 
holding company income in so far as 
such determination is based on the stock 
ownership requirement specified in sec¬ 
tion 332 (e) and paragraph (8) of ar¬ 
ticle 332-1. or 

(c) compensation for the use of prop¬ 
erty constitutes foreign personal holding 
company income in so far as such de¬ 
termination is based on the stock owner¬ 
ship requirement specified in section 
332 (f) and paragraph (9) of article 
332-1. 


stock owned by an individual includes 
stock constructively owned by him as 
provided in section 333. For such pur¬ 
pose constructive ownership of stock shall 
be determined and applied in accordance 
with the rules provided in section 333 
and articles 333 (a)-2 to 333 (a)-7 and 
article 333 (b)-l. All forms and classes 
of stock, however denominated, which 
represent the interests of shareholders, 
members, or beneficiaries in the corpora¬ 
tion shall be taken into consideration. 

Art. 333 (a)-2. Stock not owned by 
individual .—In determining the owner¬ 
ship of stock for any of the purposes set 
forth in article 333 (a)-l, stock owned 
directly or indirectly, by or for a cor¬ 
poration, partnership, estate, or trust 
shall be considered as being owned pro¬ 
portionately by its shareholders, part¬ 
ners, or beneficiaries. For example, if 
A and B. two individuals, are the ex¬ 
clusive and equal beneficiaries of a trust 
or estate, and if such trust or estate 
owns the entire capital stock of the M 
Corporation, and if the M Corporation 
in turn owns the entire capital stock of 
the N Corporation, then the stock of 
both the M Corporation and the N Cor¬ 


porate shall be considered as being 
owned equally by A and B as the indi¬ 
viduals owning the beneficial interest 
therein. See also article 333 (a)-6. 

Art. 333 (a)-3. Family and partner¬ 
ship oumership. —In determining the 
ownership of stock for any of the pur¬ 
poses set forth in article 333 (a)-l, an 
individual shall be considered as owning 
the stock owned, directly or indirectly, 
by or for his family or by or for his 
partner. For the purposes of such de¬ 
termination the family of an individual 
includes only his brothers and sisters 
(whether by the whole or half blood), 
spouse, ancestors, and lineal descendants. 

The application of the family and 
partnership rule in determining the 
ownership of stock for the purpose set 
forth in (a) of article 333 (a)-I is illus¬ 
trated by the following example: 

Example: The M Corporation at some 
time during the taxable year had 1,800 
shares of outstanding stock, 450 of which 
were held by various individuals having 
no relationship to one another and none 
of whom were partners, and the remain¬ 
ing 1,350 were held by 51 shareholders 
as follows: 


Relationships 

Shares 

Shares 

Shares 

Shares 

Shares 

An individual__ 

A 

100 

B 

20 

G 

if) 

D 

20 

E 


His father... 

AF 

10 

BF 

10 

OF 

10 

DF 

10 

EF 

10 

His wife..... 

AW 

10 

BW 

40 

CW 

40 

DW 

40 

EW 

10 

His brother.... 

AB 

10 

BB 

10 

CB 

10 

DB 

10 

EB 

10 

H is son .-. 

AS 

10 

BS 

40 

CS 

40 

DS 

40 

ES 

40 

His daughter by former marriace (son’s 
half-sister)..... 

asiis 

10 

BSH8 

40 

C8HS 

40 

DSIIS 

40 

ESHS 

40 

His brother’s wife___ 

ABW 

10 

BBW 

10 

CBW 

10 

DBW 

100 

EBW 

10 

His wife's father__ 

AWK 

10 

BVVF 

10 

CWF 

110 

DW F 

10 

EWF 

m 

His wife’s brother .... 

aw b 

10 

BWB 

10 

CWB 

1ft 

DWB 

10 

EWB 

10 

His wife’s brother's wife___ 

awbw 

10 

BWBW 

10 

CWBW 

10 

DWBW 

10 

EWBW 

110 

Individual’s partner... _ _ 

AP 

10 















By applying the statutory rule pro¬ 
vided in section 333 (a) (2) five indi¬ 
viduals own more than 50 percent of the 
outstanding stock as follows: 


A (including AF. AW. AB. AS. ASHS. 

AP).....160 

B (including BF. BW, BB. BS. BSHS).. 160 

CW (including C, CS. CWF, CWB)-220 

DB (Including D, DF, DBW )_ _200 

EWB (including EW, EWF, EWBW)-170 


Total, or more than 50 percent.. 910 

Individual A represents the obvious 
case where the head of the family owns 
the bulk of the family stock and natu¬ 
rally is the head of the group. A’s part¬ 
ner owns 10 shares of the stock. Indi¬ 
vidual B represents the case where he is 
still head of the group because of the 
ownership of stock by his immediate 
family. Individuals C and D represent 
cases where the individuals fall in groups 
headed in C’s case by his wife and in 
D’s case by his brother because of the 
preponderance of holdings on the part 
of relatives by marriage. Individual E 
represents the case where the prepon¬ 
derant holdings of others eliminate that 
individual from the group. 

The method of applying the family 
and partnership rule as illustrated in the 
foregoing example also applies in deter¬ 


mining the ownership of stock for the 
purposes stated in (b) and (c) of article 
333 ia)-l. 

Art. 333 (a) -4. Options. — In deter¬ 
mining the ownership of stock for any 
of the purposes set forth in article 333 
(a)-l, if any person has an option to 
acquire stock, such stock may be con¬ 
sidered as owned by such person. The 
term ‘‘option” as used in this article in¬ 
cludes an option to acquire such an 
option and each one of a series of such 
options, so that the person who has an 
option on an option to acquire stock 
may be considered as the owner of the 
stock. 

Art. 333 (a)-5. Application of family- 
partnership and option rules. —The fam¬ 
ily and partnership rule provided in sec¬ 
tion 333 (a) (2) and article 333 (a)-3 
and the option rule provided in section 
333 (a) (3) and article 333 (a>-4 shall 
be applied— 

(a) for the purpose stated in (a) of 
article 333 (a)-l, if. but only if, the ef¬ 
fect of such application is to make the 
foreign corporation a foreign personal 
holding company, or 

(b) for the purpose stated in (b) of 
article 333 (a)-l, if, but only if, the ef¬ 
fect of such application is to make the 































805 


FEDERAL REGISTER, Tuesday, February 14, 1939 


amounts received under a personal serv¬ 
ice contract or from the sale of such a 
contract foreign personal holding com¬ 
pany income, or 

(c) for the purpose stated in (c) of 
article 333 (a)-l. if, but only If, the ef¬ 
fect of such application is to make the 
compensation for the use of property 
foreign personal holding company In¬ 
come. 

The family and partnership rule and 
the option rule must be applied inde¬ 
pendently for each of the purposes 
stated in article 333 (a)-l. 

Art. 333 (a)-6. Constructive owner¬ 
ship as actual oumership. —In determin¬ 
ing the ownership of stock for any of 
the purposes set forth in article 333 

(a)-l— 

(a) stock constructively owned by a 
person by reason of the application of 
the rule provided in section 333 (a) (1) 
relating to stock not owned by an indi¬ 
vidual (see article 333 (a)-2 shall be 
considered as actually owned by such 
person for the purpose of again applying 
such rule or of applying the family and 
partnership rule provided in section 333 
(a) (2) (see article 333 (a)-3) in order 
to make another person the constructive 
owner of such stock, and 

(b) stock constructively owned by a 
person by reason of the application of 
the option rule provided in section 333 
(a) (3) (see article 333 (a)--4) shall be 
considered as actually owned by such 
person for the purpose of applying either 
the rule provided in section 333 (a) (1), 
relating to stock not owned by an indi¬ 
vidual, or the family and partnership 
rule provided in section 333 (a) (2) in 
order to make another person the con¬ 
structive owner of such stock, but 

(c) stock constructively owned by an 
individual by reason of the application 
of the family and partnership rule pro¬ 
vided in section 333 (a) (2) shall not 
be considered as actually owned by such 
individual for the purpose of again ap¬ 
plying such rule in order to make an¬ 
other individual the constructive owner 
of such stock. 

The application of this article may be 
illustrated by the following examples: 

Example (1): A is a United States 
citizen, whose wife, AW, owns all of the 
stock of the M Corporation, which in 
turn owns all the stock of the O Cor¬ 
poration. The O Corporation in turn 
owns all the stock in the P Corporation. 

Under the rule provided in section 
333 (a) (1). relating to stock not owned 
by an individual, the stock in the P 
Corporation owned by the O Corporation 
is considered to be owned constructively 
by the M Corporation, the sole share¬ 
holder of the O Corporation. Such 
constructive ownership of the stock by 
the M Corporation is considered as ac¬ 
tual ownership for the purpose of again 
applying such rule in order to make AW, 

No. 29-2 


the sole shareholder of the M Corpora¬ 
tion, the constructive owner of the stock 
of the P Corporation. Similarly, the 
constructive ownership of the stock by 
AW is considered as actual ownership 
for the purpose of applying the family 
and partnership rule provided in section 
333 (a) (2) in order to make A the con¬ 
structive owner of the stock of the P 
Corporation, if such application is neces¬ 
sary for any of the purposes set forth 
in article 333 (a)-l. But the stock thus 
constructively owned by A may not be 
considered as actual ownership for the 
purpose of again applying the family and 
partnership rule in order to make an¬ 
other member of A’s family, for example 
A’s father, the constructive owner of the 
stock of the P Corporation. 

Example (2): B is a United States cit¬ 
izen who owns all the stock of the R 
Corporation which has an option to ac¬ 
quire all the stock of the S Corporation, 
a foreign corporation, owned by C, an in¬ 
dividual, who is not related to B. 

Under the option rule provided in sec¬ 
tion 333 (a) (3) the R Corporation may 
be considered as owning constructively 
the stock of the S Corporation owned by 
C. Such constructive ownership of the 
stock by the R Corporation is considered 
as actual ownership for the purpose of 
applying the rule provided in section 333 
(a) (1), relating to stock not owned by 
an individual, in order to make B, the 
sole shareholder of the R Corporation, 
the constructive owner of the stock of 
the S Corporation. The stock thus con¬ 
structively owned by B by reason of the 
application of the rule provided in sec¬ 
tion 333 (a) (1) likewise is considered 
as actual ownership for the purpose, if 
necessary, of applying the family and 
partnership rule provided in section 333 
(a) (2), in order to make another mem¬ 
ber of B f s family, for example. B’s wife. 
BW, the constructive owner of the stock 
of the S Corporation. However, the fam¬ 
ily and partnership rule could not again 
be applied so as to make still another 
individual the constructive owner of the 
stock of the S. Corporation, that is. the 
stock constructively owned by BW could 
not be considered as actually owned by 
her in order to make BW’s father the 
constructive owner of such stock by a 
second application of the family and 
partnership rule. 

Art. 333 (a) -7. Option rule in lieu of 
family and partiiership rule .—If, in de¬ 
termining the ownership of stock for 
any of the purposes set forth In article 
333 (a)-l, stock may be considered as 
constructively owned by an individual by 
an application of both the family-part¬ 
nership rule provided in section 333 (a) 
(2) (see article 333 (a)-3) and the op¬ 
tion rule provided in section 333 (a) (3) 
(see article 333 (a)-4) such stock shall 
be considered as owned constructively by 
the individual by reason of the applica¬ 
tion of the option rule. 


The application of this article may be 
illustrated by the following example: 

Example: Two brothers. A and B, each 
own 10 percent of the stock of the M 
Corporation, a foreign corporation, and 
A’s wife, AW, also owns 10 percent of 
the stock of such corporation. AW’s 
husband, A, has an option to acquire the 
stock owned by her at any time. It 
becomes necessary, for one of the pur¬ 
poses stated in article 333 (a)-l, to 
determine the stock ownership of B in 
the M Corporation. 

If the family and partnership rule 
were the only rule that applied in the 
case, B would be considered, under that 
rule, as owning 20 percent of the stock 
of the M Corporation, namely, his own 
stock plus the stock owned by his 
brother. In that event, B could not be 
considered as owning the stock held by 
AW since (1) AW is not a member of 
B’s family and (2) the constructive 
ownership of such stock by A through 
the application of the family and part¬ 
nership rule in his case is not considered 
as actual ownership so as to make B 
the constructive owner by a second ap¬ 
plication of the same rule with respect 
to the ownership of the stock. (See 
article 333 (a) -6.) 

However, there is more than the 
family and partnership rule involved in 
this example. As the holder of an op¬ 
tion upon the stock, A may be con¬ 
sidered the constructive owner of his 
wife’s stock by the application of the 
option rule and without reference to the 
family relationship between A and AW. 
If A is considered as owning the stock 
of his wife by application of the option 
rule, then under article 333 (a) -6, such 
constructive ownership by A is regarded 
as actual ownership for the purpose of 
applying the family and partnership rule 
so as to make another member of A’s 
family, for example, B, the constructive 
owner of the stock. Hence, since A may 
be considered as owning his wife’s stock 
by applying both the family-partnership 
rule and the option rule, the provisions 
of section 333 (a) (6) apply and ac¬ 
cordingly A must be considered the con¬ 
structive owner of his wife's stock under 
the option rule rather than the family- 
partnership rule. B thus becomes the 
constructive owner of 30 percent of the 
stock of the M Corporation, namely, his 
own 10 percent, A's 10 percent, and AW's 
10 percent constructively owned by A 
as the holder of an option on the stock. 

(Sec. 333. Stock ownership .( 

(b) Convertible securities .—Outstanding 
securities convertible Into stock (whether or 
not convertible during the taxable year) 
shall be considered as outstanding stock— 

(1) For the purpose of the stock owner¬ 
ship requirement provided in section 331 (a) 
(2), but only if the effect of the inclusion 
of all such securities is to make tho corpora¬ 
tion a foreign personal holding company: 

(2) For the purpose of section 332 (e) (re¬ 
lating to personal service contracts), but 
only if the effect of the inclusion of all 
such securities is to make the amounts 
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therein referred to Includible under such 
jubsection as foreign personal holding com¬ 
pany Income; and 

(3) For the purpose of section 332 (f) 
(relating to the use of property by share¬ 
holders), but only if the effect of the In¬ 
clusion of all such securities is to make the 
amounts therein referred to includible under 
such subsection as foreign personal holding 
company income. 

The requirement in paragraphs (1), (2), 
and (3) that all convertible securities must 
be Included if any are to be included shall 
be subject to the exception that, where some 
of the outstanding securities are convertible 
only after a later date than in the case of 
others, the class having the earlier con¬ 
version date may be included although the 
others arc not Included, but no convertible 
securities shall be included unless all out¬ 
standing securities having a prior conversion 
date are also included. 

Art. 333 <b)-l. Convertible securi¬ 
ties. —Under section 333 <b), outstanding 
securities of a foreign corporation, such 
as bonds, debentures, or other corporate 
obligations, convertible into stock of the 
corporation <whether or not convertible 
during the taxable year) shall be con¬ 
sidered as outstanding stock of the cor¬ 
poration for the purpose of the stock 
ownership requirement provided in sec¬ 
tion 331 (a) (2), but only if the effect 
of such consideration is to make the cor¬ 
poration a foreign personal holding com¬ 
pany. Such convertible securities shall 
be considered as outstanding stock for 
the purpose of section 332 (e), relating 
to amounts received under personal serv¬ 
ice contracts, or of section 332 (f), re¬ 
lating to compensation for the use of 
property, but only if the effect of such 
consideration is to make the amounts 
therein referred to includible under such 
sections as foreign personal holding 
company income. The consideration of 
convertible securities as outstanding 
stock is subject to the exception that, if 
some of the outstanding securities are 
convertible only after a later date than 
in the case of others, the class having 
the earlier conversion date may be con¬ 
sidered as outstanding stock although 
the others are not so considered, 
but no convertible securities shall 
be considered as outstanding stock 
unless all outstanding securities having 
a prior conversion date are also so con¬ 
sidered. For example, if outstanding 
securities are convertible in 1938, 1939, 
and 1940. those convertible in 1938 can be 
properly considered as outstanding stock 
without so considering those convertible 
in 1939 or 1940, and those convertible 
in 1938 and 1939 can be properly con¬ 
sidered as outstanding stock without so 
considering those convertible in 1940. 
However, the securities convertible in 
1939 could not be properly considered 
as outstanding stock without so consid¬ 
ering those convertible in 1938 and the 
securities convertible in 1940 could not be 
properly considered as outstanding stock 
without so considering those convertible 
in 1938 and 1939. 

Sec. 334. Gross income of foreign personal 
holding companies. —(a) General rule. —As 
used lxi this Supplement with respect to a 
foreign corporation the term “gross income*’ 


i means gross income computed (without re¬ 
gard to the provisions of Supplement I) as 
If the foreign corporation were a domestic 
corporation. 

(b) Additions to gross income. —In the case 
of a foreign personal holding company 
(whether or not a United States group, as 
deflned in section 331 (a) (2), existed with 
respect to such company on the last day of 
its taxable year) which was a shareholder in 
another foreign personal holding company 
on the day in the taxable year (whether 
beginning before, on or after January 1, 
1938) of the second company which was the 
last day on which a United States group 
existed with respect to the second company, 
there shall be included, as a dividend, in the 
gross income of the first company, for the 
taxable year in which or with which the 
taxable year of the second company ends, the 
amount the first company would have re¬ 
ceived as a dividend if on such last day there 
had been distributed by the second company, 
and received by the shareholders, an amount 
which bears the same ratio to the undistrib¬ 
uted Supplement P net income of the second 
company for its taxable year as the portion 
of such taxable year up to and including 
such last day bears to the entire taxable 
year. 

(c) Application of subsection (b).—The 
rule provided In subsection (b) — 

(1) shall be applied In the case of a for¬ 
eign personal holding company for the pur¬ 
pose of determining Its undistributed Supple¬ 
ment P net Income which, or a part of which, 
is to be included in the gross Income of its 
shareholders, whether United States share¬ 
holders or other foreign personal holding 
companies: 

(2) shall be applied in the case of every 
foreign corporation with respect to which a 
United States group exists on some day of its 
taxable year, for the purpose of determining 
whether such corporation meets the gross 
income requirements of section 331 (a) (1). 

Art. 334-1. Gross income in general for 
purposes of Supplement P. —For all pur¬ 
poses of Supplement P and Chapter 
XXXIV of these regulations, the gross 
income of a foreign corporation shall be 
computed as if the corporation were a 
domestic corporation and without regard 
to the provisions of Supplement I and 
Chapter XXVII of these regulations, re¬ 
lating to the taxation of foreign corpora¬ 
tions generally. Hence, for such pur¬ 
poses, the gross income includes income 
from all sources, whether within or with¬ 
out the United States, which is not ex¬ 
cluded from gross income by section 22 
(b) and the regulations pertaining to 
that section. The gross income thus in¬ 
cludes the interest on bonds, notes, and 
certificates of indebtedness of the United 
States, even though owned beneficially by 
a foreign corporation not engaged in 
trade or business in the United States, 
and even though such interest otherwise 
would come within the exemption pro¬ 
vided for in section 3 of the Fourth Lib¬ 
erty Bond Act of July 9,1918, as amended 
by section 4 of the Victory Liberty Loan 
Act of March 3, 1919. 

Art. 334-2. Additions to gross income 
for purposes of Supplement P .—If, for 
any taxable year— 

(a) a foreign corporation meets the 
stock ownership requirement specified in 
article 331-3, regardless of whatever day 
in its taxable year is the last day on 
which the required United States group 
exists, and 


(b) such foreign corporation is a 
shareholder in a foreign personal hold¬ 
ing company on any day of a taxable 
year (whether beginning before, on or 
after January 1, 1938) of the second 
company which ends with or within the 
taxable year of the first company and 
such day is the last day in the taxable 
year of the second company on which 
the United States group exists with re¬ 
spect to the second company, 

then for the purpose of— 

(c) determining whether the first 
company meets the gross income re¬ 
quirement specified in article 331-2, so 
as to come within the classification of a 
foreign personal holding company, and 

( d ) determining the undistributed 
Supplement P net income of the first 
company which (in the event the first 
company is a foreign personal holding 
company) is to be included, in whole or 
in part, in the gross income of its share¬ 
holders, whether United States share¬ 
holders or other foreign personal hold¬ 
ing companies. 

there shall be included as a dividend 
in the gross income of the first company 
for the taxable year in which or with 
which the taxable year of the second 
company ends, the amount the first 
company would have received as a divi¬ 
dend, if on the last day referred to in 
(b) there had been distributed by the 
second company, and received by the 
shareholders, an amount which bears 
the same ratio to the undistributed 
Supplement P net income of the second 
company for its taxable year as the por¬ 
tion of such taxable year up to and in¬ 
cluding such last day bears to the entire 
taxable year. The foregoing rules apply 
to any chain of foreign corporations 
regardless of the number of corpora¬ 
tions included in the chain. 

The application of this article may be 
illustrated by the following examples: 

Example (1): The X Corporation is 
a foreign corporation whose stock is 
owned by A, a United States citizen. 
The X Corporation owns the entire 
stock of the Y Corporation, another 
foreign corporation. The taxable year 
of the X Corporation is the calendar 
year and the taxable year of the Y Cor¬ 
poration is the fiscal year ending June 
30. For the fiscal year ending June 30, 
1939, more than the required percent¬ 
age of the Y Corporation’s gross income 
consists of foreign personal holding 
company income and no part of the 
earnings for such year is distributed as 
dividends. On the basis of these facts 
the Y Corporation is a foreign personal 
holding company for the fiscal year 
ending June 30, 1939. The X Corpora¬ 
tion meets the stock ownership require¬ 
ment and constitutes a foreign personal 
holding company for 1939, if it also 
meets the gross income requirement. 

For the purpose of determining 
whether the X Corporation meets the 
gross income requirement, the entire 
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undistributed Supplement P net income 
of the Y Corporation for the fiscal year 
ending June 30, 1939, must be included 
as a dividend in the gross income of the 
X Corporation for 1939, since— 

(a) the X Corporation was a share¬ 
holder in the Y Corporation on a day 
(June 30. 1939) in the taxable year of 
the Y Corporation ending with or within 
the taxable year of the X Corporation, 
which day was the last day in the tax¬ 
able year of the Y Corporation on which 
the United States group required with 
respect to the Y Corporation existed, 

(5) such last day was also the end of 
the Y Corporation’s taxable year so that 
the portion of the taxable year of the Y 
Corporation up to and including such 
last day is equal to 100 percent of the 
taxable year of the Y Corporation, and, 
therefore, the portion of the undistrib¬ 
uted Supplement P net income of the 
Y Corporation includible in the gross in¬ 
come of its shareholders is likewise equal 
to 100 percent, and 

(c) The X Corporation being the sole 
shareholder of the Y Corporation must 
include such portion in its gross income 
for 1939, the taxable year in which or 
with which the taxable year of the Y 
Corporation ends. 

If, after the inclusion of the presump¬ 
tive dividend in its gross income, the X 
Corporation is a foreign personal holding 
company for 1939, then the undistributed 
Supplement P net income of the Y Cor¬ 
poration must also be included as a divi¬ 
dend in the gross income of the X Cor¬ 
poration in determining its undistributed 
Supplement P net income which is to be 
included in the gross income of A, the 
sole shareholder in the X Corporation. 
On the other hand, if, after including 
such presumptive dividend, the X Corpo¬ 
ration does not constitute a foreign per¬ 
sonal holding company, the undistributed 
Supplement P net income of the Y Corpo¬ 
ration is not includible in the gross in¬ 
come of the X Corporation. 

Example (2): The X Corporation re¬ 
ferred to in example (1) sold the stock 
in the Y Corporation to other interests 
on September 30, 1939, so that after that 
date no United States group existed with 
respect to the Y Corporation. For the 
fiscal year ending June 30, 1940, more 
than the required percentage of the gross 
income of the Y Corporation consists of 
foreign personal holding company in¬ 
come. The net income of the Y Corpo¬ 
ration for such fiscal year amounts to 
$1,000,000. of which $900,000 is distrib¬ 
uted in dividends after September 30, 

1939. The undistributed Supplement P 
net income of the Y Corporation for such 
fiscal year amounts to $100,000. Upon 
the basis of these facts the Y Corpora¬ 
tion is a foreign personal holding com¬ 
pany for the fiscal year ending June 30, 

1940, since at one time in such fiscal year, 
or from July 1 to and including Septem¬ 
ber 30,1939, it meets the stock ownership 


requirement, and the gross income re¬ 
quirement is also satisfied. 

In determining whether the X Corpora¬ 
tion constitutes a foreign personal hold¬ 
ing company for 1940, a portion of the 
undistributed Supplement P net income 
of the Y Corporation for the fiscal year 
ending June 30. 1940 (3/12 of $100,000, 
or $25,000), must be included as a divi¬ 
dend in the gross income of the X Cor¬ 
poration, since— 

(a) the X Corporation was a share¬ 
holder in the Y Corporation on Septem¬ 
ber 30, 1939, or on a day in the taxable 
year of the Y Corporation ending with 
or within the taxable year of the X 
Corporation which day was the last day 
in the Y Corporation’s taxable year on 
which the United States group required 
with respect to the Y Corporation 
existed. 

(b) The portion of the taxable year 
of the Y Corporation up to and includ¬ 
ing such day is three-twelfths of the en¬ 
tire taxable year of the Y Corporation 
and, therefore, the portion of the un¬ 
distributed Supplement P net income of 
the Y Corporation includible in the gross 
income of its shareholders also is equal 
to three-twelfths, and 

(c) the X Corporation, being the sole 
shareholder of the Y Corporation at the 
time the United States group with re¬ 
spect to the Y Corporation last existed, 
must include all of such portion in its 
gross income for 1940, the taxable year 
of the X Corporation in which or with 
which the taxable year of the Y Cor¬ 
poration ends. 

It is to be observed that three-twelfths 
of the undistributed Supplement P net 
income of the Y Corporation for the 
entire taxable year and not the earnings 
realized by the Y Corporation up to 
and including September 30, 1939, the 
last day on which the United States 
group with respect to the Y Corporation 
existed, must be included in the gross 
income of the X Corporation. 

Example (3): The X Corporation re¬ 
ferred to in example (1) sold the stock 
in the Y Corporation to other interests 
on September 30,1939, so that after that 
date a different United States group ex¬ 
isted with respect to the Y Corporation. 
Assuming that the Y Corporation is a 
foreign personal holding company for 
the fiscal year ending June 30. 1940, no 
part of the undistributed Supplement 
P net income of the Y Corporation for 
such fiscal year would, in this instance, 
be includible in the gross income of the 
X Corporation for the year 1940, in de¬ 
termining whether the X Corporation is 
a foreign personal holding company for 
that year. In such case, the undistrib¬ 
uted Supplement P net income of the 
Y Corporation is includible in the gross 
income of the other foreign personal 
holding companies, if any, and of the 
United States shareholders who are 
shareholders in the Y Corporation the 
day after September 30, 1939, which was 


the last day in the taxable year of the 

Y Corporation on which the United 
States group with respect to the Y Cor¬ 
poration existed. 

If, however, the X Corporation sells 90 
percent of its stock in the Y Corporation 
and thus is a minority shareholder in 
the Y Corporation on the last day of 
the taxable year of the Y Corporation 
on which the United States group with 
respect to the Y Corporation exists, the 
portion of the undistributed Supplement 
P net income allocable to the minority 
interest of the X Corporation would be 
includible in the gross income of the X 
Corporation, even though on such last 
day the United States group is not the 
same with respect to both corporations. 

Example (4); If the Y Corporation in 
example (1) owns all of the stock of the 
Z Corporation, another foreign corpora¬ 
tion, there would be a chain of three 
foreign coi*porations. In such case, as¬ 
suming that the Z Corporation is a for¬ 
eign personal holding company for a 
taxable year ending with or within the 
taxable year of the Y Corporation, the 
undistributed Supplement P net income 
of the Z Corporation would be included 
in the gross income of the Y Corpora¬ 
tion for the purpose of determining 
whether the Y Corporation comes within 
the classification of a foreign personal 
holding company. If, after the inclusion 
of such presumptive dividend, the Y Cor¬ 
poration is a foreign personal holding 
company, the undistributed Supplement 
P net income of the Z Corporation would 
be included in the gross income of the Y 
Corporation in determining the undis¬ 
tributed Supplement P net income of the 

Y Corporation which is includible in the 
gross income of its shareholder, the X 
Corporation. The same process would 
be repeated with respect to determining 
whether the X Corporation Is a foreign 
personal holding company and in deter¬ 
mining its undistributed Supplement P 
net income. If all three corporations are 
foreign personal holding companies, the 
undistributed Supplement P net income 
of each would, in this manner, be re¬ 
flected as a dividend in the gross income 
of A. the ultimate beneficial shareholder 
of the chain. 

In the event that after the inclusion 
of the undistributed Supplement P net 
income of the Z Corporation in the gross 
income of the Y Corporation, the Y Cor¬ 
poration is not a foreign personal hold¬ 
ing Company, then no part of the in¬ 
come of either the Z Corporation or the 

Y Corporation would be includible in the 
gross income of the X Corporation. In 
that event, whether the X Corporation 
is a foreign personal holding company, 
and its undistributed Supplement P net 
income, would be determined independ¬ 
ently of the income of the Y Corporation 
and the Z Corporation. 

Skc. 335. Undistributed supplement P net 
income. —For the purposes of this title tho 
term “undistributed Supplement P net In¬ 
come” means the Supplement P net income 
(as defined In section 336) minus the amount 
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of the basic surtax credit provided in section 
27 (b) (computed without is reduction, un¬ 
der section 27 (b) (1), by the amount of the 
credit provided in section 26 (a), relating 
to interest on certain obligations of the 
United States and Government corporations). 

Sec. 336. Supplement P net income. —For 
the purposes of this title the term "Supple¬ 
ment P net income" means the net income 
with the following adjustments: 

(o) Additional deductions. —There shall be 
allowed as deductions— 

(1) Federal income, war-profits, and ex¬ 
cess-profits taxes paid or accrued during the 
taxable year to the extent not allowed as a 
deduction under section 23; but not includ¬ 
ing the tax imposed by section 102, section 
401, or a section of a prior income-tax law 
corresponding to either of such sections. 

(2) In lieu of the deduction allowed by 
section 23 (q), contributions or gifts pay¬ 
ment of which is made within the taxable 
year to or for the use of donees described 
in section 23 (q) for the purposes therein 
specified, to an amount which does not ex¬ 
ceed 15 per centum of the company’s net 
income, computed without the benefit of this 
paragraph and section 23 (q), and without 
the deduction of the amount disallowed un¬ 
der subsection (b) of this section, and with¬ 
out the inclusion in gross income of the 
amounts includible therein as dividends by 
reason of the application of the provisions of 
section 334 (b) (relating to the inclusion in 
the gross income of a foreign personal hold¬ 
ing company of its distributive share of the 
undistributed Supplement P net Income of 
another foreign personal holding company in 
which it is a shareholder). 

(b) Deductions not allowed. —(1) Taxes 
and pension trusts. —The deductions provided 
in section 23 (d). relating to taxes of a 
shareholder paid by the corporation, and in 
section 23 (p), relating to pension trusts, 
shall not be allowed. 

(2) Expenses and depreciation. —The ag¬ 
gregate of the deductions allowed under sec¬ 
tion 23 (a), relating to expenses, and section 
23 (1). relating to depreciation, which are 
allocable to the operation and maintenance 
of property owned or operated by the com¬ 
pany. shall be allowed only In an amount 
equal to the rent or other compensation 
received for the use or right to use the 
property, unless it is established (under reg¬ 
ulations prescribed by the Commissioner with 
the approval of the Secretary) to the satis¬ 
faction of the Commissioner: 

(A) That the rent or other compensation 
received w T as the highest obtainable, or. 
if none was received, that none was 
obtainable: 

(B) That the property was held in the 
course of a business carried on bona fide 
for profit; and 

(C) Either that there was reasonable ex¬ 
pectation that the operation of the property 
would result in a profit, or that the prop¬ 
erty was necessary to the conduct of the 
business. 

Art. 336-1. Supplement P net in¬ 
come. —The term “Supplement P net 
income” means the gross income as de¬ 
fined in section 334 less the deductions 
provided in section 23 (computed with¬ 
out regard to the provisions of Supple¬ 
ment I), subject to the qualifications, 
limitations, and exceptions provided in 
section 336. In addition to the qualifi¬ 
cations, limitations, and exceptions pro¬ 
vided in section 336 (a) and section 336 
<b) (1), under section 336 (b) (2) the 
aggregate of the deductions allowed un¬ 
der section 23 (a), relating to expenses, 
and section 23 (1), relating to deprecia¬ 
tion, which are allocable to the opera¬ 
tion and maintenance of property owned 
or operated by the company shall be al¬ 


lowed only in an amount equal to the 
rent or other compensation received for 
the use of. or the right to use, the prop¬ 
erty, unless it is established to the satis¬ 
faction of the Commissioner: 

(1) That the rent or other compensa¬ 
tion received was the highest obtainable, 
or if none was received, that none was 
obtainable; 

(2) That the property was held in the 
course of a business carried on bona fide 
for profit; and 

(3) Either that there was reasonable 
expectation that the operation of the 
property would result in a profit, or that 
the property was necessary to the con¬ 
duct of the business. 

The burden of proof will rest upon the 
taxpayer to sustain the deduction 
claimed. If a United States shareholder, 
in computing his distributive share of 
the undistributed Supplement P net in¬ 
come of a foreign personal holding com¬ 
pany to be included in gross income in 
his individual return (see section 337 
and article 337-1), claims deductions 
for expenses and depreciation allocable 
to the operation and maintenance of 
property owned or operated by the com¬ 
pany, in an aggregate amount in excess 
of the rent or other compensation re¬ 
ceived for the use of, or the right to 
use, the property, he shall attach to his 
income tax return a statement setting 
forth his claim for allowance of the ad¬ 
ditional deductions together with a com¬ 
plete statement of the facts and circum¬ 
stances pertinent to his claim and the 
arguments on which he relies. Such 
statement shall set forth: 

(a) A description of the property; 

(b) The cost or other basis to the 
corporation and the nature and value 
of the consideration paid for the 
property; 

(c) The name and address of the 
person from whom acquired and the date 
thereof; 

id) The name and address of the per¬ 
son to whom leased or rented, or the 
person permitted to use the property, 
and the number of shares of stock, if 
any, held by such person and the 
members of his family; 

(e) Tlie nature and gross amount of 
the rent or other compensation received 
for the use of, or the right to use. the 
property during the taxable year and 
for each of the five preceding years and 
the amount of the expenses incurred 
with respect to, and the depreciation 
sustained on, the property for such 
years: 

(/) Evidence that the rent or other 
compensation was the highest obtain¬ 
able and, if none was received, a state¬ 
ment of the reasons therefor; 

(g) A copy of the contract, lease or 
rental agreement; 

( h ) The purpose for which the prop¬ 
erty was used; 

(i) The business carried on by the 
corporation with respect to which the 


property was held and the gross income, 
expenses and net income derived from 
the conduct of such business for the 
taxable year and for each of the five 
preceding years; 

(?) A statement of any reasons which 
existed for expectation that the opera¬ 
tion of the property would be profitable, 
or a statement of the necessity for the 
use of the property in the business of 
the corporation, and the reasons why 
the property was acquired; and 

( k) Any other information pertinent 
to the taxpayer’s claim. 

Art. 336-2. Illustration of computa¬ 
tion of Supplement P net income and 
undistributed Supplement P net in¬ 
come .—The method of computation of 
the Supplement P net income and un¬ 
distributed Supplement P net income 
may be illustrated as follows: 

The following facts exist with respect 
to the M Corporation, a foreign per¬ 
sonal holding company, for the calendar 
year 1938: 

The gross income of the corporation 
as defined in section 334 amounts to 
$300,000, of which $85,000 represents its 
distributive share of the undistributed 
Supplement P net income of another 
foreign personal holding company in 
which it is a shareholder, $200,000 con¬ 
sists of dividends, $10,000 consists of in¬ 
terest, and the remainder ($5,000) con¬ 
sists of rent received from the princi¬ 
pal shareholder of the corporation for 
the use of property owned by the 
corporation. 

The expenses of the corporation 
amount to $83,000, of which $75,000 is 
allocable to the maintenance and opera¬ 
tion of the property used by the prin¬ 
cipal shareholder, and $8,000 consists of 
ordinary and necessary office expenses 
allowable as a deduction. The claim for 
deduction for the expenses of, and de¬ 
preciation on, the rented property in 
excess of the rent received for its use is 
not established as provided in section 
336 (b) (2). The yearly depreciation on 
the rented property amounts to $30,000. 

Federal Income tax withheld at the 
source on the income of the corporation 
from sources within the United States 
amounts to $22,250. 

No gain from the sale or exchange of 
stock or securities is realized during the 
taxable year, but losses in the amount 
of $10,000 are sustained from the sale of 
stock or securities which constitute capi¬ 
tal assets. 

Contributions payment of which is 
made to or for the use of donees de¬ 
scribed in section 23 (q), for the pur¬ 
poses therein specified, amount to $15,- 
000, of which $5,000 is deductible in 
computing net income under section 21. 

Dividends paid by the corporation to 
its shareholders during the taxable year 
amount to $50,000. 

The net income for the purposes of 
computing the Supplement P net income 
of the corporation (including the dis- 
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tributive share of the undistributed Sup¬ 
plement P net income of the other for¬ 
eign personal holding company) is $180,- 
000, computed as follows (assuming for 
the purposes of this example only that 
the expenses of, and depreciation on, the 
rented property are deductible under sec¬ 
tion 23): 

Income (Section 22) 


Dividends _$200,000 

Interest_ 10.000 

Rent- 5,000 


Gross Income as defined In 
section 22 _ 215,000 

Add: 


Distributive share of undistrib¬ 
uted Supplement P net Income 
of the other foreign personal 
holding company (considered 
as a dividend)_ 85.000 


Gross income as defined in 
section 334_ 300.000 

Deductions (Section 23) 

Expenses allocable to oper¬ 
ation of the rented prop¬ 
erty..—.$75,000 

Depreciation of the rented 

property- 30, 000 

Ordinary and necessary ex¬ 
penses (office)- 8,000 

Lasses (limited as provided 

in section 117)_ 2,000 

Contributions (within the 
5 percent limitation 
specified In section 23 

(q))- 5,000 

- 120,000 


Net Income for purposes of 
computing Supplement P 
net Income- 180,000 

The Supplement P net income and the 
undistributed Supplement P net income 
of the corporation are $247,750 and 
$197,750, respectively, computed as fol¬ 
lows: 

Net Income for purposes of com¬ 
puting Supplement P net income. $180,000 
Add (see section 338 (b)): 

Contributions deductible 
in computing net in¬ 
come under section 21 . $ 5 , 000 

Excess property expenses 
and depreciation over 
amount of rent re¬ 
ceived for use of prop¬ 
erty ($105,000-$5,000) . 100 ,000 


105,000 

Deduct (see sec¬ 
tion 336 (a)): 

Federal Income 

taxes_$22,250 

C o n t r lbutions 
(within the 15 
percent limi¬ 
tation speci¬ 
fied in section 
336 (a) (2)).. 15,000 

- 37,250 


Net additions under section 336_ 67,750 

Supplement P net Income_ 247 750 

Less: 

Basic surtax credit for dividends 
paid (see section 335)_ 50,000 


Undistributed Supplement P 
net income___ 197 ^ 759 

Skc. 337. Corporation income taxed to 
united States shareholders .—(a) General 
rule. The undistributed Supplement P net 
income of a foreign personal holding com¬ 
pany shall be included in the gross income 


of the citizens or residents of the United 
States, domestic corporations, domestic part¬ 
nerships. and estates or trusts (other than 
estates or trusts the gross income of which 
under this title Includes only Income from 
sources within the United States), who are 
shareholders in such foreign personal holding 
company (hereinafter called “United States 
shareholders’*) In the manner and to the 
extent set forth In this Supplement. 

(b) Amount included in gross income — 
Each United States shareholder, who was a 
shareholder on the day in the taxable year 
of the company which was the last day on 
which a United States group (as defined in 
section 331 (a) (2)) existed with respect to 
the company, shall include In his gross In¬ 
come. as a dividend, for the taxable year in 
which or with which the taxable year of the 
company ends, the amount he would have 
received as a dividend if on such last day 
there had been distributed by the company, 
and received by the shareholders, an amount 
which bears the same ratio to the undis¬ 
tributed Supplement P net income of the 
company for the taxable year as the portion 
of such taxable year up to and including 
such last day bears to the entire taxable year. 

(c) Credit for obligations of United States 
and its instrumentalities .—Each United 
States shareholder shall be allowed a credit 
against net income, for the purpose of the 
tax imposed by sections 11 . 13. 14. 201 . 204. 
207. or 362. of his proportionate share of 
the interest specified in section 25 (a) ( 1 ) 
or ( 2 ) which is Included in the gross income 
of the company otherwise than by the appli¬ 
cation of the provisions of section 334 (b) 
(relating to the Inclusion In the gross Income 
of 0 foreign personal holding company of its 
distributive share of the undistributed 
Supplement P net income of another foreign 
personal holding company Ln which it is a 
shareholder). 

(d) Information in return .—Every United 
States shareholder who is required under 
subsection (b) to Include ln his gross Income 
any amount with respect to the undistributed 
Supplement P net income of a foreign per¬ 
sonal holding company and who, on the last 
day on which a United States group existed 
with respect to the company, owned 5 per 
centum or more in value of the outstandlng- 
ing stock of such company shall set forth in 
his return In complete detail the gross In¬ 
come. deductions and credits, net income, 
Supplement P net income, and undistributed 
Supplement P net Income of such company. 

(e) Effect on capital account of foreign 
personal holding company .—An amount 
which bears the same ratio to the undis¬ 
tributed Supplement P net income of the 
foreign personal holding company for its 
taxable year as the portion of such taxable 
year up to and including the last day on 
which a United States group existed with 
respect to the company bears to the entire 
taxable year, shall, for the purpose of deter¬ 
mining the effect of distributions in subse¬ 
quent taxable years by the corporation, be 
considered as paid-in surplus or as a con¬ 
tribution to capital and the accumulated 
earnings and profits as of the close of the 
taxable year shall be correspondingly reduced, 
if such amount or any portion thereof Is 
required to be included as a dividend, directly 
or indirectly, in the gross income of United 
States shareholders. 

(/) Basis of stock in hands of sharehold¬ 
ers.—The amount required to be Included 
in the gross income of a United States share¬ 
holder under subsection (b) shall, for the 
purpose of adjusting the basis of his stock 
with respect to which the distribution would 
have been made (If it had been made), be 
treated as having been reinvested by the 
shareholder as a contribution to the capital 
of the corporation; but only to the extent to 
which such amount is Included in his gross 
Income ln his return, increased or decreased 
by any adjustment of such amount in the 
last determination of the shareholder’s tax 
liability, made before the expiration of seven 
years after the date prescribed by law for 
filing the return. 


{g) Basis of stock in case of death .—For 
basis of stock or securities in a foreign per¬ 
sonal holding company acquired from a de¬ 
cedent, see section 113 (a) (5). 

(h) Liquidation .—For amount of gain 
taken into account on liquidation of foreign 
personal holding company, see section 115 
(c). 

(I) Period of limitation on assessment and 
collection .—For period of limitation on as¬ 
sessment and collection without assessment, 
In case of failure to include in gross income 
the amount properly Includible therein under 
subsection (b), see section 276 (d). 

Art. 337-1. Income of foreign personal 
holding companies taxed to United States 
shareholders — (a) General rule. —Sup¬ 
plement P does not impose a tax on for¬ 
eign personal holding companies. The 
undistributed Supplement P net income 
of such companies, however, must be in¬ 
cluded in the manner and to the extent 
set forth in this article. In the gross in¬ 
come of their “United States sharehold¬ 
ers," that is. the shareholders who are 
individual citizens or residents of the 
United States, domestic corporations, do¬ 
mestic partnerships (see section 901 (a>), 
and estates or trusts other than estates 
or trusts the gross income of which under 
Title I includes only income from sources 
within the United States. 

(b) Amount includible in gross in¬ 
come. —Each United States shareholder, 
who was a shareholder on the day in the 
taxable year of the foreign personal hold¬ 
ing company which was the last day on 
which a United States group (see section 
331 (a) (2) and article 331-3) existed 
with respect to the company, shall in¬ 
clude in his gross income, as a dividend, 
for the taxable year in which or with 
which the taxable year of the company 
ends, the amount he would have received 
as a dividend if on such last day there 
had been distributed by the company 
and received by the shareholders an 
amount which bears the same ratio to the 
undistributed Supplement P net income 
of the company for the taxable year as 
the portion of such taxable year up to 
and including such last day bears to the 
entire taxable year. 

The undistributed Supplement P net 
income of the foreign personal holding 
company is includible only in the gross 
income of the United States sharehold¬ 
ers who were shareholders in the com¬ 
pany on the last day of its taxable year 
on which the United States group existed 
with respect to the company. Such 
United States shareholders, accordingly, 
are determined by the stock holdings as 
of such specified time. This rule applies 
to every United States shareholder who 
was a shareholder in the company at the 
specified time regardless of whether the 
United States shareholder is included 
within the United States group. For ex¬ 
ample, a domestic corporation which is 
a United States shareholder at the speci¬ 
fied time must return its distributive 
share in the undistributed Supplement P 
net income even though the domestic 
corporation can not be Included within 
the United States group since, under sec¬ 
tion 333 (a) (1) and article 333 (a)-2, 
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the stock it owns in the foreign corpora¬ 
tion is considered as being owned propor¬ 
tionately by its shareholders for the pur¬ 
pose of determining whether the foreign 
corporation is a foreign personal holding 
company. 

The United States shareholders must 
include in their gross income their dis¬ 
tributive shares of that proportion of the 
undistributed Supplement P net income 
for the taxable year of the company 
which is equal in ratio to that which the 
portion of the taxable year up to and 
including the last day on which the 
United States group with respect to the 
company existed bears to the entire tax¬ 
able year. Thus, if the last day in the 
taxable year on which the required 
United States group existed was also the 
end of the taxable year, the portion of 
the taxable year up to and including 
such last day would be equal to 100 per¬ 
cent and in such case, the United States 
shareholders would be required to return 
their distributive shares in the entire un¬ 
distributed Supplement P net income. 
But if the last day on which the required 
United States group existed was Septem¬ 
ber 30, and the taxable year was a cal¬ 
endar year, the portion of the taxable 
year up to and including such last day 
would be equal to nine-twelfths and in 
that case, the United States shareholders 
would be required to return their dis¬ 
tributive shares in only nine-twelfths of 
the undistributed Supplement P net 
income. 

The amount which each United States 
shareholder must return is that amount 
which he would have received as a divi¬ 
dend if the above specified portion of the 
undistributed Supplement P net income 
had in fact been distributed by the for¬ 
eign personal holding company as a div¬ 
idend on the last day of its taxable year 
on which the required United States 
group existed. Such amount is deter¬ 
mined. therefore, by the interest of the 
United States shareholder in the foreign 
personal holding company, that is, by 
the number of shares of stock owned by 
the United States shareholder and the 
relative rights of his class of stock, if 
there are several classes of stock out¬ 
standing. Thus, if a foreign personal 
holding company has both common and 
preferred stock outstanding and the pre¬ 
ferred shareholders are entitled to a 
specified dividend before any distribution 
may be made to the common share¬ 
holders, then the assumed distribution 
of the stated portion of the undistributed 
Supplement P net income must first be 
treated as a payment of the specified 
dividend on the preferred stock before 
any part may be allocated as a dividend 
on the common stock. 

The assumed distribution of the re¬ 
quired portion of the undistributed Sup¬ 
plement P net income must be returned 
as dividend income by the United States 
shareholders for their respective taxable 
years in which or with which the tax¬ 
able year of the foreign personal holding 


company ends. For example, if the M 
Corporation whose taxable year is the 
calendar year is a foreign personal hold¬ 
ing company for 1938, and if A, one of 
its United States shareholders, makes 
returns on a calendar year basis, while 
B, another United States shareholder, 
makes returns on the basis of a fiscal 
year ending November 30, A must return 
his assumed dividend as income for the 
taxable year 1938, and B must return 
his distributive share as income for the 
fiscal year ending November 30, 1939. 
In applying this rule, the date as of 
which the United States group last ex¬ 
isted with respect to the company is im¬ 
material. Thus, in the foregoing ex¬ 
ample, if September 30, 1938, was the 
last day on which the United States 
group with respect to the M Corporation 
existed, B would still be required to 
return his assumed dividend as income 
for the fiscal year ending November 30. 
1939, even though September 30, 1938. 
the date as of which the distribution is 
assumed to have been made, does not 
fall within such fiscal year. 

Art. 337-2. Credit for obligations of 
the United States .—Each United States 
shareholder required to return his dis¬ 
tributive share in the undistributed Sup¬ 
plement P net income of a foreign per¬ 
sonal holding company for any taxable 
year is allowed, for purposes of the 
tax imposed by sections 11, 13, 14, 201, 
204, 207, or 362, a credit against his net 
income for his proportionate share of 
whatever interest on obligations of the 
United States or its instrumentalities 
(as specified in section 25 (a) (1) and 
(2)) may be included in the gross income 
of the company for such taxable year, 
with the exception of any such interest 
as may be so included by reason of the 
application of the provisions of section 
334 (b) and article 334-2. 

For example, the M Corporation is a 
foreign personal holding company which 
owns all the stock of the N Corporation, 
another foreign personal holding com¬ 
pany. Both companies receive interest 
on obligations of the United States or its 
instrumentalities as specified in section 
25 (a) (1) and (2). In applying the 
credit allowable under section 337 (c), 
the United States shareholders of the M 
Corporation would be entitled to a credit 
only for their proportionate shares of 
the interest received by that company 
and not for any part of the interest re¬ 
ceived by the N Corporation, regardless 
of whether the interest received by the 
N Corporation is included in the gross 
income of the M' Corporation, as an 
actual dividend or as a constructive 
dividend under section 334 (b). 

Art. 337-3. Information in return .— 
The information required by section 
337 (d) in the returns of certain United 
States shareholders relates only to the 
taxable year of a foreign personal hold¬ 
ing company for which is computed such 
corporation's undistributed Supplement 
P net income, all or part of which must 


be included in gross income by the 
United States shareholder of whom the 
information is required. The informa¬ 
tion shall be submitted as a part of the 
income tax returns required by the Act 
of such persons, in the form of a state¬ 
ment attached to the return. 

Art. 337-4. Effect on capital account of 
foreign personal holding company and 
basis of stock in hands of shareholders — 
Sections 337 (e) and 337 (f) are designed 
to prevent double taxation with respect 
to the undistributed Supplement P net 
income of foreign personal holding com¬ 
panies. The application of these sec¬ 
tions may be illustrated by the follow¬ 
ing examples: 

Example (1): The M Corporation is 
a foreign personal holding company. 
Seventy-five percent in value of its capi¬ 
tal stock is owned by A, a citizen of the 
United States, and the remainder, or 25 
per cent, of its stock is owned by B, a 
nonresident alien individual. For the 
calendar year 1938 the M Corporation 
has an undistributed Supplement P net 
income of $100,000. A is required to in¬ 
clude $75,000 of such income in gross 
income in his return for the calendar 
year 1938. The $100,000 is treated as 
paid-in surplus or as a contribution to 
the capital of the M Corporation and its 
accumulated earnings and profits as of 
the close of the calendar year 1938 are 
correspondingly reduced. If after treat¬ 
ing such $100,000 as paid-in surplus or 
as a contribution to capital, the M Cor¬ 
poration has no accumulated earnings 
and profits at the close of 1938, and if 
for the calendar year 1939, the M Cor¬ 
poration had no earnings and profits, 
but distributed $100,000, the amount so 
distributed would be tax-free in the 
hands of both A and B. If, however, 
after treating the $100,000 as paid-in 
surplus or as a contribution to capital, 
the M Corporation had accumulated 
earnings and profits of $100,000 at the 
close of 1938, the facts otherwise being 
the same, the distributions in 1939 would 
be taxable to A, and the taxability of 
such distributions to B would depend 
upon the application of section 119 (a) 
(2) (B), relating to the treatment of 
dividends from a foreign corporation as 
income from sources within or without 
the United States. 

Example (2): In example (1) assume 
the basis of A’s stock to be $300,000. If 
A includes in gross income in his return 
for the calendar year 1938, $75,000 as a 
constructive dividend from the M Cor¬ 
poration. the basis of his stock would 
be $375,000. After the $75,000 is dis¬ 
tributed by the M Corporation tax-free 
the basis of A’s stock, assuming no other 
changes, would again be $300,000. If A 
failed to include the $75,000 in gross in¬ 
come in his return as required by the 
Act and his failure was not discovered un¬ 
til after the 7-year period of limitations 
had expired, the application of the rule 
would not increase the basis of A’s stock. 
The subsequent tax-free distribution of 
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$75,000 would reduce his basis to $225,- 
000, thus tending to compensate for his 
failure to include the amount of $75,000 
in his gross income. If the undistrib¬ 
uted Supplement P net income of the M 
Corporation is readjusted within the 
statutory period of limitations, thus in¬ 
creasing or decreasing the amount A 
would have to include in his gross in¬ 
come, proper adjustment is required to 
be made to the basis of A's stock on 
account of such readjustment. 

Sec 338. Information returns by officers 
and directors.—(a) Monthly returns.— On the 
fifteenth day of each month which begins 
after the date of the enactment of this Act 
each individual who on such day is an officer 
or a director of a foreign corporation which, 
with respect to its taxable year (if not 
beginning before August 26, 1938) preceding 
the taxable year (whether beginning on. be¬ 
fore. or after January 1, 1938) in which such 
month occurs, was a foreign personal hold¬ 
ing company, shall file with the Commis¬ 
sioner a return setting forth with respect 
to the preceding calendar month the name 
and address of each shareholder, the class 
and number of shares held by each, together 
with any changes in stockholdings during 
such period, the name and address of any 
holder of securities convertible into stock 
of such corporation, and such other informa¬ 
tion with respect to the stock and securities 
of the corporation as the Commissioner with 
the approval of the Secretary shall by regula¬ 
tions prescribe as necessary for carrying out 
the provisions of this Act. The Commis¬ 
sioner, with the approval of the Secretary, 
may by regulations prescribe, as the period 
with respect to which returns shall be filed, 
a longer period than a month. In such case 
the returns shall be due on the fifteenth 
day of the succeeding period, and shall be 
filed by the Individuals who on such day are 
officers and directors of the corporation. 

(b) Annual returns. —On the sixtieth day 
after the close of the taxable year of a foreign 
personal holding company each individual 
who on such sixtieth day is an officer or di¬ 
rector of the corporation shall file with the 
Commissioner a return setting forth— 

(1) In complete detail the gross income, 
deductions and credits, net income. Supple¬ 
ment P net income, and undistributed Sup¬ 
plement P net income of such foreign personal 
holding company for such taxable year; and 

(2) The same information with respect 
to such taxable year as Is required in sub¬ 
section (a); except that if all the required 
returns with respect to such year have been 
filed under subsection (a) no Information 
under this paragraph need be set forth in 
the return filed under this subsection. 

Art. 338-1. Information returns by of¬ 
ficers and directors of certain foreign 
corporations —(a) Requirement for filing 
returns —(1) General. —Under section 
338 (a), on the 15th day of each month 
which begins after May 28, 1938, each 
individual who on such 15th day is an 
officer or a director of a foreign corpo¬ 
ration which, with respect to its taxable 
year (if not beginning before August 26, 
1936) preceding the taxable year 
(whether beginning on. before, or after 
January 1, 1938) in which such month 
occurs, was a foreign personal holding 
company, is required to file with the 
Commissioner a monthly information re¬ 
turn as provided in that section and this 
article. 

(2) Returns for a period exceeding 
one month, —In the case of a foreign 
personal holding company, which before 


the close of its taxable year specified in 
paragraph (a) (1) of this article and 
ending on or after May 31, 1938, dis¬ 
tributed to its shareholders 90 percent 
or more of its Supplement P net income 
as defined in Supplement P, added to 
the Revenue Act of 1936 by section 
201 of Title n of the Revenue Act of 
1937 or in Supplement P of the Revenue 
Act of 1938, or which has no such net 
income for such taxable year, the fol¬ 
lowing periods are prescribed with re¬ 
spect to which information returns on 
Form 957 shall be filed during the fol¬ 
lowing year: 

The return for the last month of the 
preceding taxable year shall be filed on 
the 15th day of the first month follow¬ 
ing the close of such taxable year. Sub¬ 
sequent returns shall be filed for each 
6-month period following the close of 
such taxable year and shall be filed on 
the 15th day of the first month following 
such period. If any change in the stock 
holdings or in the holdings of securities 
convertible into stock of the corporation 
occurs during such periods or if a resolu¬ 
tion or plan (including any amendments 
thereof or supplements thereto) for the 
dissolution of the corporation or for the 
liquidation of the whole or any part 
of its capital stock is adopted during 
such periods, a monthly information re¬ 
turn must also be filed on the 15 th day 
of the month following each month in 
which the change occurs or the resolu¬ 
tion or plan is adopted. In any case 
under this paragraph where the date 
for filing a monthly return coincides with 
the date for filing the return for a 6- 
month period only the return for the 
6-month period need be filed. 

In the case of a foreign personal hold¬ 
ing company which before the close of its 
taxable year specified in paragraph (a) 
(1) of this article and ended before May 
31, 1938, distributed to its shareholders 
90 percent or more of its Supplement P 
net income as defined in Supplement P. 
added to the Revenue Act of 1936 by sec¬ 
tion 201 of Title II of the Revenue Act 
of 1937, or which had no such net income 
for such taxable year, the following pe¬ 
riods are prescribed with respect to which 
information returns under section 338 
(a) of the Revenue Act of 1938 and this 
article shall be filed during the year fol¬ 
lowing the year for which it had no such 
net income or in which such distribution 
occurred and after May 28, 1938: 

The first information return shall be 
filed on the same day an information re¬ 
turn would have been required to be filed 
under section 338 (a) of Supplement P, 
added to the Revenue Act of 1936 by sec¬ 
tion 201 of Title II of the Revenue Act 
of 1937, and paragraph (a) (2) of article 
338-1 of Chapter XXXIV added to Reg¬ 
ulations 94 by Treasury Decision 4782, 
approved December 7, 1937 (C. B. 1937-2, 
168), had the Revenue Act of 1938 not 
been enacted. Subsequent returns shall 
be filed for each 6-month period follow¬ 
ing the close of the month preceding the 


month in which such day occurs and 
shall be filed on the 15th day of the first 
month following such 6-month period. 
If any change in the stock holdings or in 
the holdings of securities convertible into 
stock of the corporation occurs during 
such periods or if a resolution or plan 
(including any amendments thereof or 
supplements thereto) for the dissolution 
of the corporation or for the liquidation 
of the whole or any part of its capital 
stock is adopted during such periods, a 
monthly information return must be filed 
on the 15th day of the month following 
each month in which the change occurs 
or the resolution or plan is adopted. In 
any case under this paragraph where the 
date for filing a monthly return coincides 
with the date for filing a return for a 
6-month period, only the return for the 
6-month period need be filed. 

(3) Returns jointly made .—If two or 
more officers or directors of a foreign 
corporation are required to file informa¬ 
tion returns for any period under sec¬ 
tion 338 (a) and this article, any two or 
more of such officers or directors may. in 
lieu of filing separate returns for such 
period, jointly execute and file one return. 

<b) Form of return .—The return under 
section 338 (a) and this article shall be 
made on Form 957, copies of which, upon 
request, may be procured from any col¬ 
lector. Each officer or director should 
carefully prepare his return so as to set 
forth fully and clearly the information 
called for therein and by the applicable 
regulations. Returns which have not 
been so prepared will not be considered 
as meeting the requirements of the Act. 

(c) Contents of return .—The return 
shall, in accordance with the provisions 
of this article and the instructions on the 
form, set forth with respect to the pre¬ 
ceding period the following information: 

(1) Name and address of corporation; 

(2) Kind of business in which the cor¬ 
poration is engaged; 

(3> Date of incorporation; 

(4) The country under the laws of 
which the corporation is incorporated; 

(5) Number of shares and par value of 
common stock of the corporation out¬ 
standing as of the beginning and end of 
the period; 

(6) Number of shares and par value of 
preferred stock of the corporation out¬ 
standing as of the beginning and end of 
the period, the rate of dividend on such 
stock and whether such dividend is cumu¬ 
lative or noncumulative; 

(7) A description of the convertible 
securities issued by the corporation, in¬ 
cluding a statement of the face value of. 
and rate of interest on, such securities; 

(8) The name and address of each 
shareholder, the class and number of 
shares held by each, together with any 
changes in stock holdings during such 
period; 

(9) The name and address of each 
holder of securities convertible into 
stock of the corporation, the class, num¬ 
ber, and face value of the securities held 
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by each, together with any changes in 
the holdings of such securities during 
the period; 

(10) A certified copy of any resolu¬ 
tion or plan, and any amendments 
thereof or supplements thereto, for or 
in respect of the dissolution of the cor¬ 
poration or the liquidation of the whole 
or any part of its capital stock; and 

(11) Such other information as may 
be required by the return form. 

If a person is required to file a return 
under section 338 (a) and this article 
with respect to more than one foreign 
corporation, a separate return must be 
filed with respect to each foreign cor¬ 
poration. 

id) Verification of returns .—All re¬ 
turns required by section 338 (a) and 
this article shall be verified under oath 
or affirmation in the same manner as 
prescribed in article 51-4. 

(e) Penalties .—For criminal penalties 
for failure to file the returns required 
by section 338 (a) and this article, see 
section 340. 

Art. 338-2. Annual information re¬ 
turns by officers and directors of certain 
foreion corporations —(a) Requirement 
for filing returns —(1) General .—Under 
section 338 (b), on the sixtieth day after 
the close of the taxable year of a for¬ 
eign personal holding company each in¬ 
dividual who on such sixtieth day is an 
officer or director of the corporation 
shall file with the Commissioner an an¬ 
nual information return as provided in 
that section and this article. 

(2) Returns jointly made .—If two or 
more officers or directors of a foreign 
corporation are required to file annual 
information returns under section 338 
(b) and this article for any taxable 
year of the corporation, any two or 
more of such officers or directors may 
in lieu of filing separate annual returns 
for such taxable year, jointly execute 
and file one annual return. 

(b) Form of return .—The return un¬ 
der section 338 (b) and this article shall 
be made on Form 958, copies of which, 
upon request, may be procured from any 
collector. Each officer or director should 
carefully prepare his return so as to set 
forth fully and clearly the information 
called for therein and by the applicable 
regulations. Returns which have not 
been so prepared will not be considered 
as meeting the requirements of the Act. 

(c) Contents of return .—The return 
shall, in accordance with the provisions 
of this article and the instructions on the 
form, set forth with respect to the tax¬ 
able year of the foreign personal holding 
company the following information: 

(1) The gross income, deductions and 
credits, net income. Supplement P net 
income, and undistributed Supplement P 
net income of the foreign personal hold¬ 
ing company for such taxable year, in 
complete detail; 

(2) The same information with re¬ 
spect to such taxable year which is re¬ 


quired by section 338 (a) and paragraph 
(c) of article 338-1, except that if all 
the required returns with respect to such 
year have been filed under section 338 

(a) and article 338-1, no information 
under section 338 (b) (2) and this para¬ 
graph need be set forth in such annual 
return; and 

(3) Such other information as may 
be required by the return form. 

id) Verification of returns .—All re¬ 
turns required by section 338 (b) and 
this article shall be verified under oath 
or affirmation in the same manner as 
prescribed in article 51-4. 

(e) Penalties .—For criminal penalties 
for failure to file the returns required 
by section 338 (b) and this article, see 
section 340. 

Art. 338-3. Time and place of filing 
returns .—Returns required by section 
338 and the regulations thereunder shall 
be filed with the Commissioner of In¬ 
ternal Revenue, Washington, D. C., at¬ 
tention Income Tax Unit, Records Divi¬ 
sion, and will be considered filed within 
the time or times required by law if, 
within such time or times, such returns 
are made and placed in the mails in 
due course, properly addressed and post¬ 
age paid, provided they are actually re¬ 
ceived in the office of the Commissioner 
of Internal Revenue, Washington, D. C. f 
even though received after such time or 
times. 

Sec. 339. Information returns by share¬ 
holders. —(a) Monthly returns .—On the fif¬ 
teenth day of each month which begins after 
the date of the enactment of this Act each 
United States shareholder, by or for whom 
60 per centum or more in value of the out¬ 
standing stock of a foreign corporation Is 
owned directly or indirectly (Including In 
the case of an individual, stock owned by the 
members of his family as defined in section 
333 (a) (2)), if such foreign corporation 
with respect to its taxable year (if not begin¬ 
ning before August 26. 1936) preceding the 
taxable year (whether beginning on, before, 
or after January 1. 1938) in which such 
month occurs was a foreign personal holding 
company, shall file with the Commissioner 
a return setting forth with respect to the 
preceding calendar month the name and ad¬ 
dress of each shareholder, the class and num¬ 
ber of shares held by each, together with 
any changes in stockholdings during such 
period, the name and address of any holder 
of securities convertible into stock of such 
corporation, and such other information 
with respect to the stock and securities of 
the corporation as the Commissioner with 
the approval of the Secretary shall by regu¬ 
lations prescribe as necessary for carrying 
out the provisions of this Act. The Com¬ 
missioner, with the approval of the Secre¬ 
tary, may by regulations prescribe, as the 
period with respect to which returns shall 
be filed, a longer period than a month. In 
such case the return shall be due on the fif¬ 
teenth day of the succeeding period, and 
shall be filed by the persons who on such 
day are United States shareholders. 

(b) Annual returns .—On the sixtieth day 
after the close of the taxable year of a for¬ 
eign personal holding company each United 
States shareholder by or for whom on such 
sixtieth day 60 per centum or more in value 
of the outstanding stock of such company 
is owned directly or indirectly (Including in 
the case of an individual, stock owned by 
members of his family as defined In section 
333 (a) (2)), shall file with the Commis¬ 
sioner a return setting forth the same in¬ 


formation with respect to such taxable year 
as is required in subsection (a); except that 
if all the required returns with respect to 
such year have been filed under subsection 
(a) no return shall be required under this 
subsection. 

Art. 339-1. Information returns by 
shareholders of certain foreign corpora¬ 
tions —(a) Requirement for filing re¬ 
turns —(1) General. —On the 15th day 
of each month which begins after May 
28, 1938, each United States shareholder, 
by or for whom 50 percent or more in 
value of the outstanding stock of a for¬ 
eign corporation is owned, directly or 
indirectly (including, in the case of an 
individual, stock owned by members of 
his family as defined in section 333 (a) 
(2)), if such foreign corporation with 
respect to its taxable year (if not begin¬ 
ning before August 26, 1936) preceding 
the taxable year (whether beginning on, 
before, or after January 1, 1938) in 
which such month occurs was a foreign 
personal holding company, shall file with 
the Commissioner an information return 
as provided in section 339 (a) and this 
article. 

(2) Returns for a period exceeding one 
month. —In the case of a foreign per¬ 
sonal holding company which before the 
close of its taxable year specified in 
paragraph (a) (1) of this article, dis¬ 
tributed to its shareholders 90 percent or 
more of its Supplement P net income, 
or which has no such net income for 
such taxable year, the periods with re¬ 
spect to which information returns un¬ 
der section 339 (a) shall be filed shall be 
the same as the periods prescribed in 
paragraph (a) (2) of article 338-1. 

(3) Duplicate returns. —If a share¬ 
holder in a foreign corporation files, as 
an officer or director in such corpora¬ 
tion, the returns required by section 
338 (a) and article 338-1 such returns 
shall be considered as returns filed under 
section 339 (a). 

(b) Form of return. —The return under 
section 339 (a) and this article shall 
be made on Form 957, copies of which, 
upon request, may be procured from any 
collector. Each shareholder should care¬ 
fully prepare his return so as to set forth 
fully and clearly the information called 
for therein and by the applicable regu¬ 
lations. Returns which have not been 
so prepared will not be considered as 
meeting the requirements of the Act. 

(c) Contents of return .—The return 
shall, in accordance with the provisions 
of this article and the instructions on the 
form, set forth with respect to the pre¬ 
ceding period the same information as re¬ 
quired to be shown on that form by sec¬ 
tion 338 (a) and paragraph (c) of article 
338-1. 

If a person is required to file a return 
under section 339 (a) and this article 
with respect to more than one foreign 
corporation, a separate return must be 
filed with respect to each foreign 
corporation. 

id) Verification of returns. —All re¬ 
turns required by section 339 (a) and this 
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article shall be verified under oath or 
affirmation in the same manner as pre¬ 
scribed in article 51-4. 

(e) Penalties. —For criminal penalties 
for failure to file the returns required by 
section 339 <a) and this article, see sec¬ 
tion 340. 

Art. 339-2. Annual information returns 
by shareholders of certain foreign corpo¬ 
rations —(a) Requirement for filing re¬ 
turns —(1) General. —Under section 339 

(b), on the sixtieth day after the close of 
the taxable year of a foreign personal 
holding company, each United States 
shareholder, by or fo whom on such 
sixtieth day 50 percent or more in value 
of the outstanding stock of the company 
is owned, directly or indirectly (including 
in the case of an individual, stock owned 
by members of his family as defined 
in section 333 (a) (2)), shall file with the 
Commissioner an information return as 
provided in that section and this article. 

(2) Duplicate returns. —If a share¬ 
holder in a foreign corporation files, as 
an officer or director in such corporation, 
the returns required by section 338 <b) 
and article 338-2, such returns shall be 
considered as returns filed under section 
339 fb). 

(b) Form of return. —The return un¬ 
der section 339 (b) and this article shall 
be made on Form 957, copies of which, 
upon request, may be procured from any 
collector. Each shareholder should care¬ 
fully prepare his return so as to set forth 
fully and clearly the information called 
for therein and by the applicable regu¬ 
lations. Returns which have not been so 
prepared will not be considered as meet¬ 
ing the requirements of the Act. 

(c) Contents of return. —The return 
shall, in accordance with the provisions 
of this article and the instructions on 
the form, set forth with respect to the 
taxable year of the foreign personal 
holding company the same information 
which is required under section 339 (a), 
paragraph (c) of article 338-1 and para¬ 
graph (c) of article 339-1, except that if 
all the required returns with respect to 
such year have been filed under section 
339 (a) and article 339-1, no return 
under section 339 <b) and this article is 
required. 

If a person is required to file an annual 
return under section 339 (b) and this 
article with respect to more than one 
foreign personal holding company, a sep¬ 
arate return must be filed with respect 
to each foreign personal holding 
company. 

(d) Verification of returns. —All re¬ 
turns required by section 339 (b) and this 
article shall be verified under oath or 
affirmation in the same manner as pre¬ 
scribed in article 51-4. 

(e) Penalties. —For criminal penalties 
for failure to file the returns required by 
section 339 (b) and this article see sec¬ 
tion 340. 

Art. 339-3. Time and place of filing 
returns. —Returns required by section 339 
and the regulations thereunder shall be 
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filed with the Commissioner of Internal 
Revenue. Washington, D. C., attention 
Income Tax Unit, Records Division, and 
will be considered filed within the time 
or times required by law if, within such 
time or times, such returns are made and 
placed in the mails in due course, prop¬ 
erly addressed and postage paid, pro¬ 
vided they are actually received in the 
office of the Commissioner of Internal 
Revenue, Washington, D. C., even though 
received after such time or times. 

Sec. 340. Penalties .—Any person required 
under section 338 or 339 to fUe a return, or 
to supply any Information, who wUlfully 
fails to file such return, or supply such in¬ 
formation. at the time or timea required by 
law or regulations, shall, in lieu of the pen¬ 
alties provided In section 145 (a) for such 
offense, be guilty of a misdemeanor and, 
upon conviction thereof, be fined not more 
than $2,000, or imprisoned for not more than 
one year, or both. 

CIIAPTER XXXV 

Mutual Investment Companies 

Supplement Q—Mutual Investment 
Companies 

Sec. 361. Definition. —(fl) In general. —For 
the purposes of this title the term “mutual 
Investment company” means any domestic 
corporation (whether chartered or created as 
an Investment trust, or otherwise), other 
than a personal holding company as defined 
in Title IA, if— 

(1) It is organized for the purpose of, and 
substantially all its business consists of. 
holding, investing, or reinvesting in stock or 
securities; and 

(2) At least 95 per centum of Its gross In¬ 
come is derived from dividends, interest, and 
gains from sales or other disposition of 
stock or securities; and 

(3) Less than 30 per centum of its gross 
income is derived from the sale or other dis¬ 
position of stock or securities held for less 
than six months; and 

(4) An amount not less than 90 per 
centum of its net income is distributed to 
Its shareholders as taxable dividends during 
the taxable year; and 

(5) Its shareholders are. upon reasonable 
notice, entitled to redemption of their stock 
for their proportionate interests In the cor¬ 
poration’s properties, or the cash equivalent 
thereof less a discount not in excess of 3 
per centum thereof. 

(b) Limitations.—Despite the provisions of 
paragraph (1) a corporation shall not ho 
considered as a mutual investment company 
if at any time during the taxable year— 

(1) More than 5 per centum of the gross 
assets of the corporation, taken at cost, was 
Invested in stock or securities, or both, of 
any one corporation, government, or political 
subdivision thereof, but this limitation shall 
not apply to investments in obligations of 
the United States or in obligations of any 
corporation organized under general Act of 
Congress If such corporation is an instru¬ 
mentality of the United States; or 

(2) It owned more than 10 per centum of 
the outstanding stock or securities, or both, 
of any one corporation; or 

(3) It had any outstanding bonds or in¬ 
debtedness in excess of 10 per centum of Its 
gross assets taken at cost; or 

(4) It fails to comply with any rule or 
regulation prescribed by the Commissioner, 
with the approval of the Secretary, for the 
purpose of ascertaining the actual ownership 
of its outstanding stock. 

Art. 361-1. Definition of a mutual in¬ 
vestment company. —The term “mutual 
investment company” means a domestic 


corporation whether chartered or incor¬ 
porated, or created under a trust instru¬ 
ment or otherwise, as an investment 
trust, and whether of the fixed or general 
management type (other than a personal 
holding company as defined in section 
402), which complies with all the condi¬ 
tions prescribed by section 361. As to 
definition of a corporation see section 
901. 

Art. 361-2. Proof of status of a mutual 
investment company. —(a) The Act re¬ 
quires that the corporation must have 
been organized for the purpose of, and 
that substantially all of its business must 
have consisted of, holding, investing or 
reinvesting in. stock or securities. It is 
not sufficient that the corporation is en¬ 
gaged in holding, investing or reinvest¬ 
ing in, stock or securities. It must have 
been organized for that purpose, and, 
throughout the taxable year, operated 
primarily as a medium through which 
contributing shareholders are offered 
centralized management and diversity of 
investments. If its predominant purpose 
is to hold, invest or reinvest in. stock or 
securities, and if substantially all of its 
business consists of holding, investing or 
reinvesting in, such stock or securities, 
the existence or exercise of incidental 
powers to engage in other business will 
not deprive a corporation of classifica¬ 
tion as mutual investment company. A 
finance corporation, or a corporation en¬ 
gaged in the business of a dealer in stock 
or securities, or of a trader in stock or 
securities for its own account, is not a 
mutual investment company. 

<b) The Act provides that at least 95 
percent of the corporation's gross income 
for the taxable year must be derived from 
dividends, interest, and gains from sales 
or other disposition of stock or securities, 
and that less than 30 percent of the cor¬ 
poration’s gross income for the taxable 
year must have been derived from the 
sale or other disposition of stock or se¬ 
curities held for less than six months. 
(See section 361 (a) (2) and (3).) In 
determining the percentage of the cor¬ 
poration's gross income which has been 
derived from such sources, a lass from 
the sale or other disposition of stock or 
securities does not enter into the com¬ 
putation. The determination of the pe¬ 
riod for which stock or securities have 
been held shall be governed by the pro¬ 
visions of section 117 (h) in so far as 
applicable. 

(c) The Act provides that an amount 
not less than 90 percent of the corpora¬ 
tion’s net income for the taxable year 
must have been distributed to its share¬ 
holders as taxable dividends during the 
taxable year. The term “taxable divi¬ 
dends” means dividends (as defined in 
section 115) which are taxable in the 
hands of such shareholders as are sub¬ 
ject to taxation under Title I. and in¬ 
cludes, for the purpose of section 361 (a) 
(4), the proportionate share of the net 
earnings of the current year to the date 
of redemption distributed to the share- 
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holder upon redemption. A taxable div¬ 
idend is not distributed to its sharehold¬ 
ers during the taxable year within the 
meaning of section 361 (a) (4), unless 
the dividend is received by the share¬ 
holders during the taxable year of the 
company. See article 27 (b)-2, relating 
to when dividends are considered paid. 

<d) The Act requires that sharehold¬ 
ers must, upon reasonable notice, be en¬ 
titled at all times during the taxable year 
to redemption or purchase of their stock 
for their proportionate interests in the 
corporation’s properties, or the cash 
equivalent thereof, less a discount not 
in excess of 3 percent thereof. Redemp¬ 
tion within 60 days of written notice is 
redemption upon reasonable notice, even 
though subject to exception in case of 
extraordinary crises. 

Art. 361-3. Records to be kept for 
purpose of ascertaining actual ovmership 
of outstanding stock of mutual invest - 
ment companies. —Every mutual invest¬ 
ment company shall maintain in the 
collection district in which it is required 
to file its income tax return permanent 
records showing the information relative 
to the actual owners of its stock con¬ 
tained in the written statements required 
by these regulations to be demanded 
from the shareholders. The term “actual 
owner of stock,” as used in these regula¬ 
tions, includes the person who is re¬ 
quired to include in gross income in his 
return the dividends received on the 
stock. Such records shall be kept at all 
times available for inspection, by any au¬ 
thorized officer or employee of the Bu¬ 
reau of Internal Revenue, and shall be 
retained as long as the contents thereof 
may become material in the administra¬ 
tion of any internal-revenue law. 

A mutual investment company shall 
demand of each of its shareholders (or 
in the case of a company all or sub¬ 
stantially all of the capital stock of 
which is held by trustees for the purpose 
of exercising voting rights, such com¬ 
pany shall demand of each of the regis¬ 
tered holders of certificates of beneficial 
interest in the company) on or before 
the payment of any dividend a written 
statement giving (1) the name and ad¬ 
dress of the actual owner, as of the date 
the shareholder becomes entitled to the 
dividend, whether payable then or later, 
of the stock with respect to which the 
dividend is payable, (2) the name and 
address of the person who executes the 
statement, and (3) the number of shares 
to which the statement pertains, or if 
the statement is made by the actual 
owner, the total number of shares actu¬ 
ally owned by such person. 

At the time the first demand is made 
as required by this article, a like state¬ 
ment shall be demanded with respect to 
any prior dividends paid within the tax¬ 
able year, unless at the time such divi¬ 
dends were paid ownership statements 
were demanded as required by article 
48 (e)-4 of Regulations 94. 


Art. 361-4. Records to be kept for 
purpose of determining whether a cor¬ 
poration claiming to be a mutual invest¬ 
ment company is a personal holding 
company .—For the purpose of determin¬ 
ing whether a domestic corporation 
claiming to be a mutual investment com¬ 
pany is a personal holding company as 
defined in section 402, the permanent 
records of the corporation shall show, to 
the best of the knowledge and belief of 
the actual owners of its stock, the maxi¬ 
mum number of shares of the corpora¬ 
tion (including the number and face 
value of securities convertible into stock 
of the corporation) to be considered as 
actually or constructively owned by each 
of the actual owners of any of its stock 
at any time during the last half of the 
corporation’s taxable year, as provided in 
section 404. Statements giving such 
additional information shall be de¬ 
manded not later than 30 days after 
the close of the corporation’s taxable 
year, as follows: 

(1) In the case of a corporation hav¬ 
ing 2,000 or more actual owners of its 
stock on any dividend payment date, as 
disclosed by statements received in re¬ 
sponse to demands made by the corpora¬ 
tion as provided in article 361-3, from 
each person so disclosed or known to the 
corporation as the actual owner of 5 
percent or more of its stock; or 

(2) in the case of a corporation hav¬ 
ing less than 2,000 and more than 200 
actual owners of its stock as so dis¬ 
closed, from each person so disclosed or 
known to the corporation as actually 
owning 1 percent or more of its stock; or 

(3) in the case of a corporation hav¬ 
ing 200 or less actual owners of its stock, 
from each person who is the actual 
owner of one-half of 1 percent or more 
of its stock. 

Art. 361-5. Additional information re¬ 
quired in returns of shareholders. —Any 
person who fails or refuses to comply 
with the demand of a mutual invest¬ 
ment company for the written state¬ 
ments which articles 361-3 and 361-4 
require the company to demand from 
its shareholders shall submit as a part 
of the income tax return required by 
the Act of such person a statement 
showing, to the best of his knowledge 
and belief— 

(1) the number of shares actually 
owned by him at any and all times dur¬ 
ing the period for which the return is 
filed in any company claiming to'be a 
mutual investment company; 

(2) the dates of acquisition of any 
such stock during such period and the 
names and addresses of persons from 
whom it was acquired; 

(3) the dates of disposition of any 
such stock during such period and the 
names and addresses of the transferees 
thereof; 

(4) the names and addresses of the 
members of his family (as defined in 


section 404 (a) (2)); the names and 
addresses of his partners, if any, in any 
partnership; and the maximum number 
of shares, if any, actually owned by each 
in any corporation claiming to be a 
mutual investment company, at any time 
during the last half of the taxable year 
of such company; 

(5) the names and addresses of any 
corporation, partnership, association, or 
trust in which he had a beneficial in¬ 
terest to the extent of at least 10 percent 
at any time during the period for which 
such return is made, and the number of 
shares of any corporation claiming to be 
a mutual investment company actually 
owned by each; 

(6) the maximum number of shares 
(including the number and face value of 
securities convertible into stock of the 
corporation) in any domestic corporation 
claiming to be a mutual investment com¬ 
pany to be considered as constructively 
owned by such individual at any time 
during the last half of the corporation’s 
taxable year, as provided in section 404 
and articles 404 (a)-l to 404 (a)-7 and 
article 404 (b)-l; and 

(7) the amount and date of receipt of 
each dividend received during such pe¬ 
riod from every corporation claiming to 
be a mutual Investment company. 

When making demand for the written 
statements required of each shareholder 
under these regulations, the company 
shall inform each of the shareholders of 
his duty to submit as a part of his in¬ 
come tax return the statements which 
are required by this article if he fails 
or refuses to comply with such demand. 
A list of the persons failing or refusing 
to comply in whole or in part with a 
company’s demand shall be maintained 
as a part of its records required by these 
regulations. A company which fails to 
keep such records to show the actual 
ownership of its outstanding stock as 
are required by these regulations, or 
which may be required from time to time 
by any rule or regulation prescribed by 
the Commissioner, with the approval 
of the Secretary, for such purpose, shall 
not be taxable as a mutual investment 
company. 

Nothing in these regulations shall be 
construed to relieve mutual investment 
companies or their shareholders from 
the duty of filing information returns 
required by regulations prescribed under 
sections 147 and 148. 

Sec. 362. Tax on mutual investment com¬ 
panies. — (a) Supplement Q net income. —For 
the purposes of this title the term “Supple¬ 
ment Q net income” means the adjusted net 
income minus the basic surtax credit com¬ 
puted under section 27 (b) without the ap¬ 
plication of paragraphs (2) and (3). 

(b) Imposition of tax. —There shall be 
levied, collected, and paid for each taxable 
year upon the Supplement Q net income of 
every mutual investment company a tax 
equal to 16*4 per centum of the amount 
thereof. 

Art. 3S2-1. Tax on mutual investment 
companies. —If a corporation, as defined 
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in section 901, shows to the satisfaction 
of the Commissioner that it is entitled 
to the status of a mutual investment 
company, as defined in section 361, it is 
taxable upon its Supplement Q net in¬ 
come, as defined in section 362 (a), at 
the rate of 16% percent. A mutual in¬ 
vestment company is not allowed, under 
section 362 (a), the credit for dividends 
received provided in section 26 (b). In 
all other respects, a mutual investment 
company is treated, for purposes of tax¬ 
ation. as any other corporation subject 
to taxation under the Act. 

CHAPTER XXXVI 

Exchanges and Distributions in Obedience 
to Orders of Securities and Exchange 

Commission 

Supplement R—Exchanges and Distribu¬ 
tions in Obedience to Orders of Securi¬ 
ties and Exchange Commission 

Sec. 371. Nonrecognition of gain or loss — 

(a) Exchanges of stock or securities only .— 
No gain or loss shall be recognized to the 
transferor if stock or securities in a corpora¬ 
tion which is a registered holding company 
or a majority-owned subsidiary company are 
transferred to such corporation or to an asso¬ 
ciate company thereof which Is a registered 
holding company or a majority-owned sub¬ 
sidiary company solely in exchange for stock 
or securities (other than stock or securities 
which are nonexempt property), and the ex¬ 
change is made by the transferee corporation 
in obedience to an order of the Securities 
and Exchange Commission. 

(b) Exchanges of property for property by 
corporations. —No gain or loss shall be recog¬ 
nized to a transferor corporation which is a 
registered holding company or an associate 
company of a registered holding company, if 
such corporation, in obedience to an order 
of the Securities and Exchange Commission 
transfers property solely in exchange for 
property (other than nonexempt property), 
and such order recites that such exchange by 
the transferor corporation is necessary or 
appropriate to the integration or simplifica¬ 
tion of the holding company system of which 
the transferor corporation is a member. 

(c) Distribution of stock or securities 
only. —If there is distributed, in obedience to 
an order of the Securities and Exchange Com¬ 
mission. to a shareholder in a corporation 
which is a registered holding company or a 
majority-owned subsidiary company, stock 
or securities (other than stock or securities 
which are nonexempt property), without the 
surrender by such shareholder of stock or se¬ 
curities in such corporation, no gain to 
the distributee from the receipt of the 
stock or securities so distributed shall be 
recognized. 

(d) Transfers within system group. —(1) 
No gain or loss shall be recognized to a 
corporation which is a member of a system 
group (A) if such corporation transfers 
property to another corporation which is a 
member of the same system group in ex¬ 
change for other property, and the exchange 
by each corporation is made in obedience 
to an order of the Securities and Exchange 
Commission, or (B) if there is distributed 
to such corporation as a shareholder in a 
corporation which is a member of the same 
system group, property, without the sur¬ 
render by such shareholder of stock or se¬ 
curities in the corporation making the dis¬ 
tribution, and the distribution is made and 
received in obedience to an order of the 
Securities and Exchange Commission. If 
an exchange by or a distribution to a cor- 
portion with respect to which no gain or 
loss is recognized under any of the provi¬ 
sions of this paragraph may also be con¬ 
sidered to be within the provisions of sub¬ 
section (a), (b), or (cj, then the provisions 
of this paragraph only shall apply. 


(2) If the property received upon an ex¬ 
change which Is within any of the provisions 
of paragraph ( 1 ) of this subsection consists 
In whole or in part of stock or securities 
Issued by the corporation from which such 
property was received, and if In obedience 
to an order of the Securities and Exchange 
Commission such stock or securities (other 
than stock which is not preferred as to both 
dividends and assets) are sold and the pro¬ 
ceeds derived therefrom are applied in whole 
or in part in the retirement or cancellation 
of stock or of securities of the recipient cor¬ 
poration outstanding at the time of such 
exchange, no gain or loss shall be recognized 
to the recipient corporation upon the sale 
of the stock or securities with respect to 
which such order was made; except that if 
any part of the proceeds derived from the 
sale of such stock or securities Is not so ap¬ 
plied. or if the amount of such proceeds 
is in excess of the fair market value of such 
stock or securities at the time of such ex¬ 
change. the gain, if any. shall be recog¬ 
nized. but in an amount not in excess of the 
proceeds which are not so applied, or in an 
amount not more than the amount by which 
the proceeds derived from such sale exceed 
such fair market value, whichever Is the 
greater. 

(e) Exchanges not solely in kind .— (1) If 
an exchange (not within any of the provi¬ 
sions of subsection (d)) would be within 
the provisions of subsection (a) or (b) if It 
were not for the fact that property received 
in exchange consists not only of property 
permitted by such subsection to be received 
without the recognition of gain or loss, but 
also of other property or money, then the 
gain, if any. to the recipient shall be recog¬ 
nized. but in an amount not in excess of the 
sum of such money and the fair market 
value of such other property, and the loss, if 
any. to the recipient shall not be recognized. 

(2) If an exchange is within the provi¬ 
sions of paragraph ( 1 ) of this subsection 
and if It includes a distribution which has 
the effect of the distribution of a taxable 
dividend, then there shall be taxed as a 
dividend to each distributee such an amount 
of the gatn recognized under such paragraph 
( 1 ) as is not in excess of his ratable share 
of the undistributed earnings and profits of 
the corporation accumulated after February 
28. 1913. The remainder, if any. of the gain 
recognized under such paragraph ( 1 ) shall 
be taxed as a gain from the exchange of 
property. 

(/) Application of section .—The provisions 
of this section shall not apply to an ex¬ 
change or distribution unless ( 1 ) the order 
of the Securities and Exchange Commission 
in obedience to which such exchange or dis¬ 
tribution was made recites that such ex¬ 
change or distribution is necessary or appro¬ 
priate to effectuate the provisions of section 
11 (b) of the Public Utility Holding Com¬ 
pany Act of 1935, (2) such order specifies 
and itemizes the stock and securities and 
other property which are ordered to be 
transferred and received upon such exchange 
or distribution, and (3) such exchange or 
distribution was made in obedience to such 
order and was completed within the time 
prescribed therefor in such order. 

( 17 ) Non-application of other provisions .— 
If an exchange or distribution made in obedi¬ 
ence to an order of the Securities and Ex¬ 
change Commission is within any of the 
provisions of this section and may also be 
considered to be within any of the provi¬ 
sions of section 112 (other than the provi¬ 
sions of paragraph ( 8 ) of subsection (b)), 
then the provisions of this section only shall 
apply. 

Art. 371-0. Terms used. — The follow¬ 
ing terms are defined in section 373 and 
when used in this article and articles 
371-1 to 373-1 shall have the meanings 
therein assigned to them: “Order of the 
Securities and Exchange Commission”; 
“registered holding company”; “holding- 
company system”; “associate company”; 


“majority-owned subsidiary company”; 
“system group”; “nonexempt property”; 
and “stock or securities.” Any other 
term used in this article and articles 
371-1 to 373-1, which is defined in the 
Act, shall be given the respective def¬ 
inition contained in the Act. 

Art. 371-1. Purpose and scope of ex¬ 
ception .—The general rule is that the 
entire amount of gain or loss from the 
sale or exchange of property is to be 
recognized (see section 112 (a)) and 
that the entire amount received as a 
dividend is to be included in gross in¬ 
come (see sections 22 (a) and 115). Ex¬ 
ceptions to the general rule are pro¬ 
vided in section 112, one of which is 
that made by section 112 (b) (8) with 
respect to exchanges, sales, and distri¬ 
butions specifically described in section 
371. Section 371 provides the extent to 
which gain or loss is not to be recog¬ 
nized on an exchange or sale, or the 
receipt of a distribution, made in obedi¬ 
ence to an order of the Securities and 
Exchange Commission, which is issued 
to effectuate the provisions of section 
11 (b) of the Public Utility Holding 
Company Act of 1935. Section 115 tc) 
provides that a distribution in liquida¬ 
tion of a corporation shall be treated as 
an exchange, and such a distribution is 
to be so treated under the provisions of 
Supplement R. The order of the Se¬ 
curities and Exchange Commission must 
be one requiring or approving action 
which the Commission finds to be nec¬ 
essary or appropriate to effect a sim¬ 
plification or geographical integration 
of a particular public utility holding- 
company system. For specific require¬ 
ments with respect to an order of the 
Securities and Exchange Commission, 
see section 371 (f). 

The requirements for nonrecognition 
of gain or loss as provided in section 371 
are precisely stated with respect to 
the following four general types of 
transactions: 

(1) The exchange that is provided for 
in section 371 (a), in which stock or se¬ 
curities in a registered holding com¬ 
pany or a majority-owned subsidiary 
company are exchanged for stock or 
securities. 

(2) The exchange that is provided for 
in section 371 (b), in which a registered 
holding company or an associate com¬ 
pany of a registered holding company 
exchanges property for property. 

(3) The distribution that is provided 
for in section 371 (c), in which stock 
or securities are distributed to a share 
holder in a corporation which is a regis¬ 
tered holding company or a majority- 
owned subsidiary company. 

(4) The transfer that is provided for 
in section 371 (d), in which a corpora¬ 
tion which is a member of a system 
group transfers property to another 
member of the same system group. 

Certain rules with respect to the receipt 
of nonexempt property on an exchange 
described in section 371 (a) or (b) are 
prescribed in section 371 (e). 
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These new exceptions to the general 
rule are to be strictly construed as in 
the case of the other exceptions in sec¬ 
tion 112. Unless both the purpose and 
the specific requirements of Supplement 
R are clearly met, the recognition of 
gain or loss upon the exchange, sale, 
or distribution will not be postponed 
under Supplement R. Moreover, even 
though a taxable transaction occurs in 
connection or simultaneously with a 
realization of gain or loss to which non¬ 
recognition is accorded, nevertheless, as 
under the various provisions of section 
112, nonrecognition will not be accorded 
to such taxable transaction. In other 
words, the provisions of section 371 do 
not extend in any case to gain or loss 
other than that realized from and di¬ 
rectly attributable to a disposition of 
property as such, or the receipt of a 
corporate distribution as such, in an ex¬ 
change, sale, or distribution specifically 
described in section 371. 

The application of the provisions of 
Supplement R is intended to result only 
in postponing the recognition of gain or 
loss until a disposition of property is 
made which is not covered by such pro¬ 
visions, and the continuation of the basis 
as provided in section 372 is designed to 
effect this result. Although the time of 
recognition may be shifted, there must be 
a true reflection of income in all cases, 
and it is intended that the provisions of 
Supplement R shall not be construed 
or applied in such a way as to defeat 
this purpose. 

Art. 371-2. Exchanges of stock or se¬ 
curities solely for stock or securities .— 
The exchange, without the recognition of 
gain or loss, that is provided for in sec¬ 
tion 371 (a) must be one in which stock 
or securities in a corporation which is a 
registered holding company or a ma¬ 
jority-owned subsidiary company are ex¬ 
changed solely for stock or securities 
other than stock or securities which con¬ 
stitute nonexempt property. An ex¬ 
change is not within the provisions of 
section 371 (a). unless the stock or securi¬ 
ties transferred and those received are 
stock or securities as defined by section 
373 (f). The stock or securities which 
may be received without the recognition 
of gain or loss are not limited to stock or 
securities in the corporation from which 
they are received. An exchange within 
the provisions of section 371 (a) may be 
a transaction between the holder of stock 
or securities and the corporation which 
issued the stock or securities. Also the 
exchange may be made by a holder of 
stock or securities with an associate com¬ 
pany (i. e. t a corporation in the same 
holding-company system with the issu¬ 
ing corporation) which is a registered 
holding company or a majority-owned 
subsidiary company. In either case, the 
nonrecognition provisions of section 371 
(a) apply only to the holder of the stock 
or securities. However, the transferee 
corporation must be acting in obedience 
to an order of the Securities and Ex¬ 


change Commission directed to such cor¬ 
poration, if no gain or loss is to be recog¬ 
nized to the holder of the stock or securi¬ 
ties who makes the exchange with such 
corporation. See also section 371 (b), in 
case the holder of the stock or securities 
is a registered holding company or an 
associate company of a registered hold¬ 
ing company. An exchange is not within 
the provisions of section 371 (a) if it is 
within the provisions of section 371 (d). 
relating to transfers within a system 
group. For further limitations, see sec¬ 
tion 371 (f). 

Art. 371-3. Exchanges of property for 
property by corporations. —The non- 
recognition of gain or loss provided for 
in section 371 (b) is limited to an ex¬ 
change by a transferor corporation which 
is Cl) a registered holding company or 
(2) an associate company of a registered 
holding company. No restriction is im¬ 
posed with respect to the class of prop¬ 
erty wliich may be transferred by the 
transferor corporation, but in order that 
all of the transferor corporation's gain 
from the exchange be nonrecognized 
(see section 371 (e)). no part of the 
property received by such corporation 
may consist of nonexempt property, 
though the receipt, in part, of nonexempt 
property by the transferor corporation 
does not prevent nonrecognition of all 
of its loss from the exchange under sec¬ 
tion 371 (e). It is essential to the non- 
recognition either of gain or loss that 
in making the exchange the transferor 
corporation shall be acting in obedience 
to an order of the Securities and Ex¬ 
change Commission reciting that such 
exchange by the transferor corporation 
is necessary or appropriate to the in¬ 
tegration or simplification of the holding 
company system of which such corpora¬ 
tion is a member. An exchange is not 
within the provisions of section 371 (b), 
if it is within the provisions of section 
371 (d), relating to transfers within a 
system group. For further limitations, 
see section 371 (f). 

Example: The A Corporation* a regis¬ 
tered holding company, is a member of 
holding-company system No. 1 which 
comprises an integrated utility system in 
region X, except for the fact that the A 
Corporation owns all of the voting stock 
of the B Corporation with transmission 
lines in region Y. The transmission lines 
of the B Corporation have an adjusted 
basis of $300,000 and a fair market value 
of $325,000. The C Corporation, a regis¬ 
tered holding company, is a member of 
holding-company system No. 2 which 
comprises an integrated utility system 
in region Y, except for the fact that the 
C Corporation owns all of the voting 
stock of the D Corporation, an operating 
company with a generating plant and 
transmission lines in region X. Hie 
generating plant and transmission lines 
of the D Corporation have an adjusted 
basis of $275,000 and a fair market value 
of $325,000. In obedience to an appro¬ 
priate order of the Securities and Ex¬ 


change Commission relative to the in¬ 
tegration of holding-company system No. 
1, the B Corporation transfers its trans¬ 
mission lines in region Y to the D Corpo¬ 
ration in exchange for the generating 
plant and transmission lines of the D 
Corporation in region X Under section 
371 (b), no gain is recognized to the B 
Corporation upon the exchange. How¬ 
ever, the provisions of section 371 (b) 
do not apply to the disposition by the D 
Corporation of its generating plant and 
transmission lines in region X unless 
such disposition is made in obedience to 
an appropriate order of the Securities 
and Exchange Commission which relates 
to such disposition and recites that such 
disposition is necessary or appropriate 
to the integration of holding-company 
system No. 2. 

Art. 371-4. Distribution solely of stock 
or securities. —If, without any surrender 
of his stock or securities as defined in 
section 373 (f), a shareholder in a cor¬ 
poration which is a registered holding 
company or a majority-owned subsidiary 
company receives stock or securities in 
such corporation or owned by such cor¬ 
poration, no gain to the shareholder will 
be recognized with respect to the stock 
or securities received by such shareholder 
which do not constitute nonexempt 
property, if the distribution to such 
shareholder is made by the distributing 
corporation in obedience to an order of 
the Securities and Exchange Commission 
directed to such corporation. A distri¬ 
bution is not within the provisions of 
section 371 (c) if it is within the provi¬ 
sions of section 371 (d), relating to 
transfers within a system group. A dis¬ 
tribution is also not within the provisions 
of section 371 (c) if it involves a sur¬ 
render by the shareholder of stock or se¬ 
curities or a transfer by the shareholder 
of property in exchange for the stock 
or securities received by the shareholder. 
For further limitations, see section 
371 (f). 

Art. 371-5. Transfers xoithin system 
group. —The nonrecognition of gain or 
loss provided for in section 371 (d) (1) 
is applicable to an exchange of property 
for other property (including money and 
other nonexempt property). In order 
for any exchange to come within such 
section, all the parties to the exchange 
must be corporations which are members 
of the same system group. The term 
“system group" is defined in section 373 
(d). 

Section 371 (d) (1) also provides for 
nonrecognition of gain to a corporation 
which is a member of a system group if 
property (including money or other non- 
exempt property) is distributed to such 
corporation as a shareholder in a cor¬ 
poration which is a member of the same 
system group, without the surrender by 
such shareholder of stock or securities 
in the distributing corporation. 

As stated in article 371-1, nonrecogni¬ 
tion of gain or loss will not be accorded 
to a transaction not clearly provided for 
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in Supplement R, even though such 
transaction occurs simultaneously or in 
connection with an exchange, sale, or 
distribution to which nonrecognition is 
specifically accorded. Therefore, non¬ 
recognition will not be accorded to any 
gain or loss realized from the discharge, 
or the removal of the burden, of the 
pecuniary obligations of a member of a 
system group, even though such obliga¬ 
tions are acquired upon a transfer or 
distribution specifically described in sec¬ 
tion 371 (d) (1); but the fact that the 
acquisition of such obligations was upon 
a transfer or distribution specifically de¬ 
scribed in section 371 (d) (1) will, be¬ 
cause of the basis provisions of section 
372 (d), affect the cost to the member of 
such discharge or its equivalent. Thus, 
section 371 (d) (1) does not provide for 
the nonrecognition of any gain or loss 
realized from the discharge of the in¬ 
debtedness of a member of a system 
group as the result of the acquisition in 
exchange, sale, or distribution of its own 
bonds, notes, or other evidences of in¬ 
debtedness which were acquired by an¬ 
other member of the same system group 
for a consideration less or more than the 
issuing price thereof (with proper ad¬ 
justments for amortization of premiums 
or discounts). 

Example: Suppose that the A Corpora¬ 
tion and the B Corporation are both 
members of the same system group; that 
the A Corporation holds at a cost of $900 
a bond issued by the B Corporation at 
par. $1,000; and that the A Corporation 
and the B Corporation enter into an ex¬ 
change subject to the provisions of sec¬ 
tion 371 <d> (1) in which the $1,000 bond 
of the B Corporation is transferred from 
the A Corporation to the B Corporation. 
The $900 basis reflecting the cost to the 
A Corporation which would have been 
the basis available to the B Corporation 
if the property transferred to it had been 
something other than its own securities 
(see article 372-4) will, in this type of 
transaction, reflect the cost to the B 
Corporation of effecting a retirement of 
its own $1,000 bond. The $100 gain of 
the B Corporation reflected in the re¬ 
tirement will therefore be recognized. 

No exchange or distribution may be 
made without the recognition of gain or 
loss as provided for in section 371 <d) 
(1). unless all the corporations which 
are parties to such exchange or distri¬ 
bution are acting in obedience to an 
order of the Securities and Exchange 
Commission. If an exchange or distri¬ 
bution is within the provisions of section 
371 <d> (1) and also may be considered 
to be within some other provision of 
section 371. it shall be considered that 
only the provisions of section 371 (d) (1) 
apply and that the nonrecognition of 
gain or loss upon such exchange or dis¬ 
tribution is by virtue of that section. 

Art. 371-6. Sale of stock or securities 
received upon exchange by members of 
system group.— Section 371 (d) (2) pro¬ 
vides that to the extent that property 
received upon an exchange by corpora¬ 


tions which are members of the same 
system group consists of stock or secu¬ 
rities issued by the corporation from 
which such property was received, such 
stock or securities may. under certain 
specifically described circumstances, be 
sold to a party not a member of the 
system group, without the recognition of 
gain or loss to the selling corporation. 
The nonrecognition of gain or loss is 
limited, in the case of stock, to a sale of 
stock which is preferred as to both divi¬ 
dends and assets. The stock or securi¬ 
ties must have been received upon an 
exchange with respect to which section 
371 (d) (1) operated to prevent recogni¬ 
tion of gain or loss to any party to the 
exchange. Nonrecognition of gain or 
loss upon the sale of such stock or secu¬ 
rities is permitted only if the proceeds 
derived from the sale are applied in 
retirement or cancellation of stock or 
securities of the selling corporation 
which were outstanding at the time the 
exchange was made. It is also essential 
to nonrecognition of gain or loss upon 
the sale that both the sale of the stock 
or securities and the application of the 
proceeds derived therefrom be made In 
obedience to an order of the Securities 
and Exchange Commission. If any part 
of the proceeds derived from the sale is 
not applied in making the required re¬ 
tirement or cancellation of stock or secu¬ 
rities and if the sale is otherwise within 
the provisions of section 371 (d) (2), the 
gain resulting from the sale shall be 
recognized, but in an amount not in 
excess of the proceeds which are not so 
applied. In any event, if the proceeds 
derived from the sale of the stock or 
securities exceed the fair market value 
of such stock or securities at the time of 
the exchange through which they were 
acquired by the selling corporation, the 
gain resulting from the sale is to be rec¬ 
ognized to the extent of such excess. 
Section 371 (d) (2) does not provide for 
the nonrecognition of any gain resulting 
from the retirement of bonds, notes, or 
other evidences of indebtedness for a 
consideration less than the issuing price 
thereof. Also, that section does not 
provide for the nonrecognition of gain or 
loss upon the sale of any stock or secur¬ 
ities received upon a distribution or 
otherwise than upon an exchange. 

Example: The X Corporation and the 
Y Corporation, both of which make their 
income tax returns on a calendar year 
basis, are members of the same system 
group. As part of an exchange in which 
section 371 <d) (1) is applicable the Y 
Corporation on June X, 1938, issues to 
the X Corporation 1,000 shares of class 
A stock, preferred as to both dividends 
and assets. The fair market value of 
such stock at the time of issuance is 
$90,000 and its basis to the X Corpora¬ 
tion is $75,000. On December 1, 1938, 
in obedience to an appropriate order of 
the Securities and Exchange Commis¬ 
sion, the X Corporation sells all of such 
stock to the public for $100,000 and 


applies $95,000 of this amount to the 
retirement of its own bonds, which were 
outstanding on June 1, 1938. The re¬ 
maining $5,000 is not used to retire any 
of the X Corporation's stock or securi¬ 
ties. Of the total gain of $25,000 real¬ 
ized on the disposition of the Y Corpora¬ 
tion stock only $10,000 is recognized, 
being the difference between the fail- 
market value of the stock when acquired 
and the amount for which it was sold, 
since such amount is greater than the 
portion ($5,000) of the proceeds not ap¬ 
plied to the retirement of the X Cor¬ 
poration's stock or securities. 

If in the above example the stock 
acquired by the X Corporation had not 
been stock of the Y Corporation issued 
to the X Corporation or if it had been 
stock not preferred as to both dividends 
and assets, the full amount of the gain 
($25,000) realized upon its disposition 
would have been recognized, regardless 
of what was done with the proceeds. 

Art. 371-7. Exchanges in which money 
or other nonexempt property is re¬ 
ceived. —Under section 371 (e) (1), if in 
any exchange (not within any of the 
provisions of section 371 (d)) in which 
(a) stock or securities in a corporation 
which is a registered holding company 
or a majority-owned subsidiary are ex¬ 
changed for stock or securities as pro¬ 
vided for in section 371 (a), or (b) prop¬ 
erty of a corporation which is a regis¬ 
tered holding company or an associate 
company of a registered holding com¬ 
pany is exchanged for other property 
as provided for in section 371 (b>, there 
is received by the taxpayer money or 
other nonexempt property (in addition 
to property permitted to be received 
without recognition of gain), then— 

(1) The gain, if any, to the taxpayer 
is to be recognized in an amount not 
in excess of the sum of the money and 
the fair market value of the other non¬ 
exempt property, but 

(2) The loss, if any, to the taxpayer 
from such an exchange Is not to be rec¬ 
ognized to any extent. 

If money or other nonexempt property 
is received from a corporation in an ex¬ 
change described in this article and if 
the distribution of such money or other 
nonexempt property by or on behalf of 
such corporation has the effect of the 
distribution of a taxable dividend, then, 
as provided in section 371 (e) (2). there 
shall be taxed to each distributee (1) as 
a dividend, such an amount of the gain 
recognized on the exchange as is not in 
excess of the distributee's ratable share 
of the undistributed earnings and profits 
of the corporation accumulated after 
February 28, 1913, and (2) the remainder 
of the gain so recognized shall be taxed 
as a gain from the exchange of property. 

Art. 371-8. Requirements with respect 
to order of Securities and Exchange 
Commission.— The term ‘‘order of the 
Securities and Exchange Commission" is 
defined in section 373 (a). In addition to 
the requirements specified in that deflni- 
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don, section 371 Cf) provides that the 
provisions of section 371 shall not apply 
to an exchange or distribution unless 
each of the following requirements is 
met: 

(1) Tlie order of the Securities and 
Exchange Commission must recite that 
the exchange or distribution is necessary 
or appropriate to effectuate the provi¬ 
sions of section 11 (b) of the Public 
Utility Holding Company Act of 1935. 

(2) The order shall specify and itemize 
the stock and securities and other prop¬ 
erty (including money) which are or¬ 
dered to be transferred and received upon 
the exchange or distribution, so as clearly 
to identify such property. 

(3) The exchange or distribution 
shall be made in obedience to the order 
and shall be completed within the time 
prescribed in such order. 

These requirements were not designed 
merely to simplify the administration of 
the provisions of section 371, and they 
are not to be considered as pertaining 
only to administrative matters. Each 
one of the three requirements is of the 
essence, and must be met if gain or 
loss is not to be recognized upon the 
transaction. 

Art. 371-9. No?iapplication of other 
provisions of the Act. —The effect of sec¬ 
tion 371 (g) is that an exchange, sale, or 
distribution which is within section 371 
shall, with respect to the nonrecognition 
of gain or loss and the determination of 
basis, be governed only by Supplement 
R, the purpose being to prevent over¬ 
lapping of the provisions of such supple¬ 
ment and other provisions of the Act. 
In other words, if by virtue of section 
371 any portion of a person’s gain or loss 
on any particular exchange, sale or dis¬ 
tribution is not to be recognized, then 
the gain or loss of such person shall be 
nonrecognized only to the extent pro¬ 
vided in section 371, regardless of what 
the result might have been under sec¬ 
tion 112 if Supplement R had not been 
enacted: and similarly, the basis in the 
hands of such person of the property 
received by him in such transaction shall 
be the basis provided by section 372, re¬ 
gardless of what the basis of such prop¬ 
erty might have been under section 113 
if Supplement R had not been enacted. 
On the other hand, if section 371 does 
not provide for the nonrecognition of 
any portion of a person’s gain or loss 
(whether or not such person is another 
party to the same transaction referred 
to above), then the gain or loss of such 
person shall be recognized or nonrecog¬ 
nized to the extent provided for by other 
provisions of the Act as if Supplement R 
had not been enacted; and similarly, 
the basis in his hands of the property 
received by him in such transaction shall 
be the basis provided by other provi¬ 
sions of the Act as if Supplement R had 
not been enacted. 

Art. 371-10. Records to be kept and 
information to be filed with returns .— 


(a) Every holder of stock or securities 
who receives stock or securities and other 
property (including money) upon an ex¬ 
change shall, if the exchange is made 
with a corporation acting in obedience 
to an order of the Securities and Ex¬ 
change Commission, file as a part of his 
income tax return for the taxable year 
in w'hich the exchange takes place a 
complete statement of. all facts pertinent 
to the nonrecognition of gain or loss 
upon such exchange, including— 

(1) A clear description of the stock or 
securities transferred in the exchange, 
together with a statement of the cost or 
other basis of such stock or securities. 

(2) The name and address of the cor¬ 
poration from which the stock or securi¬ 
ties were received in the exchange. 

(3) A statement of the amount of 
stock or securities and other property 
(including money) received from the 
exchange. The amount of each kind of 
stock or securities and other property 
received shall be set forth upon the basis 
of the fair market value thereof at the 
date of the exchange. 

( b ) Each corporation which is a party 
to an exchange made in obedience to an 
order of the Securities and Exchange 
Commission directed to such corporation 
shall file as a part of its income tax re¬ 
turn for its taxable year in which the 
exchange takes place a complete state¬ 
ment of all facts pertinent to the non- 
rccognition of gain or loss upon such ex¬ 
change, including— 

(1) A copy of the order of the Securi¬ 
ties and Exchange Commission directed 
to such corporation, in obedience to 
which the exchange was made. 

(2) A certified copy of the corporate 
resolution authorizing the exchange. 

(3) A clear description of all prop¬ 
erty, including all stock or securities, 
transferred in the exchange, together 
with a complete statement of the cost 
or other basis of each class of property. 

(4) The date of acquisition of any 
stock or securities transferred in the ex¬ 
change, and, if any of such stock or se¬ 
curities were acquired by the corporation 
in obedience to an order of the Securities 
and Exchange Commission, a copy of 
such order. 

(5) The name and address of all per¬ 
sons to whom any property was trans¬ 
ferred in the exchange. 

(6) If any property transferred in the 
exchange was transferred to another 
corporation, a copy of any order of the 
Securities and Exchange Commission 
directed to the other corporation, in 
obedience to which the exchange was 
made by such other corporation. 

(7) If the corporation transfers any 
nonexempt property, the amount of the 
undistributed earnings and profits of the 
corporation accumulated after February 
28, 1913, to the time of the exchange. 

(8) A statement of the amount of stock 
or securities and other property (includ¬ 
ing money) received upon the exchange, 


including a statement of all distributions 
or other disposition made thereof. The 
amount of each kind of stock or securi¬ 
ties and other property received shall be 
stated on the basis of the fail* market 
value thereof at the date of the exhange. 

(9) A statement showing as to each 
class of its stock the number of shares 
and percentage owned by any other cor¬ 
poration, the voting rights and voting 
power, and the preference (if any) as to 
both dividends and assets. 

(c) Each shareholder who receives 
stock or securities or other property (in¬ 
cluding money) upon a distribution made 
by a corporation in obedience to an order 
of the Securities and Exchange Commis¬ 
sion shall file as a part of his income tax 
return for the taxable year in which 
such distribution is received a complete 
statement of all facts pertinent to the 
nonrecognition of gain upon such dis¬ 
tribution, including— 

(1) The name and address of the cor¬ 
poration from which the distribution is 
received. 

(2) A statement of the amount of 
stock or securities or other property 
received upon the distribution, including 
(in case the shareholder is a corpora¬ 
tion) a statement of all distributions or 
other disposition made of such stock 
or securities or other property by the 
shareholder. The amount of each class 
of stock or securities and each kind of 
property shall be stated on the basis of 
the fair market value thereof at the 
date of the distribution. 

If the shareholder is a corporation, a 
statement showing as to each class of 
its stock the number of shares and per¬ 
centage owned by a registered holding 
company or a majority-owned subsidiary 
company of a registered holding com¬ 
pany, the voting rights and voting power, 
and the preference (if any) as to both 
dividends and assets. 

(d) Every corporation making a dis¬ 
tribution in obedience to an order of 
the Securities and Exchange Commis¬ 
sion shall file as a part of its income tax 
return for its taxable year in which the 
distribution is made a complete state¬ 
ment of all facts pertinent to the non¬ 
recognition of gain to the distributee 
upon such distribution, including— 

(1) A copy of the order of the Securi¬ 
ties and Exchange Commission, in obedi¬ 
ence to which the distribution was made. 

(2) A certified copy of the corporate 
resolution authorizing the distribution. 

(3) A statement of the amount of 
stock or securities or other property (in¬ 
cluding money) distributed to each 
shareholder. The amount of each kind 
of stock or securities or other property 
shall be stated on the basis of the fair 
market value thereof at the date of the 
distribution. 

(4) The date of acquistion of the 
stock or securities distributed, and. if 
any of such stock or securities were 
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acquired by the distributing corporation 
in obedience to an order of the Securi¬ 
ties and Exchange Commission, a copy 
of such order. 

(5) The amount of the undistributed 
earnings and profits of the corporation 
accumulated after February 28, 1913, to 
the time of the distribution. 

(6) A statement showing as to each 
class of its stock the number of shares 
and percentage owned by any other cor¬ 
poration, the voting rights and voting 
power, and the preference (if any) as 
to both dividends and assets. 

(e) Each corporation which is a mem¬ 
ber of a system group and which in 
obedience to an order of the Securities 
and Exchange Commission sells stock or 
securities received upon an exchange 
(made in obedience to an order of the 
Securities and Exchange Commission) 
and applies the proceeds derived there¬ 
from in retirement or cancellation of 
its own stock or securities shall file as a 
part of its income tax return for the 
taxable year in which the sale is made 
a complete statement of all facts per¬ 
taining to the nonrecognition of gain or 
loss upon such sale, including— 

(1> A copy of the order of the Securi¬ 
ties and Exchange Commission in obedi¬ 
ence to which the sale was made. 

(2) A copy of the order of the Securi¬ 
ties and Exchange Commission in obedi¬ 
ence to which the proceeds derived from 
the sale were applied in whole or in part 
in the retirement or cancellation of its 
stock or securities. 

(3) A certified copy of the corporate 
resolutions authorizing the sale of the 
stock or securities and the application 
of the proceeds derived therefrom. 

(4) A clear description of the stock or 
securities sold, including the name and 
address of the corporation by which they 
were issued. 

(5) The date of acquisition of the 
stock or securities sold, together with a 
statement of the fair market value of 
such stock or securities at the date of 
acquisition, and a copy of all orders of 
the Securities and Exchange Commission 
in obedience to which such stock or se¬ 
curities were acquired. 

(6) The amount of the proceeds de¬ 
rived from such sale, 

(7) The portion of the proceeds of 
such sale which was applied in retire¬ 
ment or cancellation of its stock or se¬ 
curities, together with a statement show¬ 
ing how long such stock or securities 
were outstanding prior to retirement or 
cancellation. 

(8> The issuing price of its stock 
or securities which were retired or 
canceled. 

(/) Permanent records in substantial 
form shall be kept by every taxpayer 
who participates in an exchange or dis¬ 
tribution made in obedience to an order 
of the Securities and Exchange Commis¬ 
sion, showing the cost or other basis of 
the property transferred and the amount 


of stock or securities and other property 
(including money) received, in order to 
facilitate the determination of gain or 
loss from a subsequent disposition of such 
stock or securities and other property 
received on the exchange or distribution. 

Sec. 372. Basis • for determining gain or 
loss.—(a) Exchanges generally.— It the 
property was acquired upon an exchange 
subject to the provisions of section 371 (a), 

(b), or (e), the basis shall be the same as 
in the case of the property exchanged, de¬ 
creased In the amount of any money re¬ 
ceived by the taxpayer and Increased In the 
amount of gain or decreased In the amount 
of loss to the taxpayer that was recognized 
upon such exchange under the law appli¬ 
cable to the year in which the exchange was 
made. If the property so acquired con¬ 
sisted in part of the type of property per¬ 
mitted by section 371 (a) or (b) to be re¬ 
ceived without the recognition of gain or 
lass, and in part of nonexempt property, the 
basis provided in this subsection shall be al¬ 
located between the properties (other than 
money) received, and for the purpose of the 
allocation there shall be assigned to such 
nonexempt property (other than money) an 
amount equivalent to its fair market value 
at the date of the exchange. This subsec¬ 
tion shall not apply to property acquired 
by a corporation by the issuance of its stock 
or securities as the consideration in whole 
or in part for the transfer of the property 
to it. 

(b) Transfers to corporations.—It, in con¬ 
nection with a transfer subject to the pro¬ 
visions of section 371 (a), (b), or (e). the 
property was acquired by a corporation, 
either as paid-in surplus or as a contribu¬ 
tion to capital, or in consideration for stock 
or securities issued by the corporation re¬ 
ceiving the property (including cases where 
part of the consideration for the transfer 
of such property to the corporation con¬ 
sisted of property or money in addition to 
such stock or securities), then the basis 
shall be the same as it would be in the 
hands of the transferor, increased in the 
amount of gain or decreased In the amount 
of loss recognized to the transferor upon 
such transfer under the law applicable to the 
year in which the transfer was made. 

(c) Distributions of stock or securities .— 
If the stock or securities were received in a 
distribution subject to the provisions of 
section 371 (c). then the basis in the case 
of the stock in respect of which the dis¬ 
tribution was made shall be apportioned, 
under rules and regulations prescribed by 
the Commissioner with the approval of the 
Secretary, between such stock and the stock 
or securities distributed. 

(d) Transfers within system group. —If 
the property was acquired by a corporation 
which is a member of a system group upon 
a transfer or distribution described in sec¬ 
tion 371 (d) (1), then the basis staaH be 
the same as it would be in the hands of 
the transferor; except that if such property 
is stock or securities issued by the corpora¬ 
tion from which such stock or securities 
were received and they were Issued (1) as 
the sole consideration for the property trans¬ 
ferred to such corporation, then the basis 
of such stock or securities shall be either 
(A) the same as in the case of the property 
transferred therefor, or (B) the fair market 
value of such stock or securities at the time 
of their receipt, whichever is the lower; 
or (2) as part consideration for the prop¬ 
erty transferred to such corporation, then 
the basis of such stock or securities shall 
be either (A) an amount which bears the 
same ratio to the basis of the property trans¬ 
ferred as the fair market value of such 
stock or securities at the time of their re¬ 
ceipt bears to the total fair market value 
of the entire consideration received, or (B) 
the fair market value of such stock or 
securities at the time of their receipt, which¬ 
ever is the lower. 


Art. 372-0. Basis for determining gain 
or loss. —Section 113 (a) (17) provides 
that if property is acquired in any man¬ 
ner described in section 372, the basis 
shall be that prescribed in such section 
with respect to such property. Section 
372 therefore expands section 113 (a) 
in order to make adequate provisions 
with respect to the basis of property 
acquired in a transfer made in obedience 
to an order of the Securities and Ex¬ 
change Commission in connection with 
which the recognition of gain or loss is 
prohibited by the provisions of section 
112 <b) (8) and section 371 with respect 
to the whole or any part of the property 
received. In general, it is intended that 
the basis for determining gain or loss 
pertaining to the property prior to its 
transfer, as well as the basis for deter¬ 
mining the amount of depreciation or 
depletion deductible and the amount of 
earnings or profits available for distri¬ 
bution. shall continue notwithstanding 
the nontaxable conversion of the asset 
in form or its change in ownership. The 
continuance of the basis may be reflected 
in a shift thereof from one asset to an¬ 
other in the hands of the same owner, 
or in its transfer with the property from 
one owner into the hands of another. 
See also article 371-1. 

Art. 372-1. Basis of property acquired 
upon exchanges under section 371 (a), 
371 (b), or 371 (e).—In the case of an 
exchange of stock or securities for stock 
or securities as described in section 371 
(a). or an exchange of property for prop¬ 
erty as described in section 371 (b). if no 
part of the gain or loss upon such ex¬ 
change was recognized under section 371, 
the basis of the property acquired is the 
same as the basis of the property trans¬ 
ferred by the taxpayer with proper ad¬ 
justments to the date of the exchange. 

If, in an exchange of stock or securities 
as described in section 371 (a), or in an 
exchange of property for property as de¬ 
scribed in section 371 (b), gain to the 
taxpayer was recognized under section 
371 (e), on account of the receipt of 
money, the basis of the property ac¬ 
quired is the basis of the property trans¬ 
ferred (adjusted to the date of the 
exchange), decreased by the amount of 
money received and increased by the 
amount of gain recognized upon the ex¬ 
change. If. upon such exchange, there 
were received by the taxpayer money and 
other nonexempt property (not permitted 
to be received without the recognition 
of gain), and gain from the transaction 
was recognized under section 371 (e), 
the basis (adjusted to the date of the 
exchange) of the property transferred 
by the taxpayer, decreased by the amount 
of money received and increased by the 
amount of gain recognized, must be ap¬ 
portioned to and is the basis of the prop¬ 
erties (other than money) received on 
the exchange. For the purpose of the 
allocation of such basis to the properties 
received, there must be assigned to the 
nonexempt property (other than money) 
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an amount equivalent to its fair market 
value at the date of the exchange. 

Section 371 (e) provides that no loss 
may be recognized on an exchange of 
stock or securities for stock or securities 
as described in section 371 (a). or on an 
exchange of property for property as de¬ 
scribed in section 371 (b), although the 
taxpayer receives money or other non¬ 
exempt property from the transaction. 
However, the basis of the property (other 
than money) received by the taxpayer is 
the basis (adjusted to the date of the 
exchange) of the property transferred, 
decreased by the amount of money re¬ 
ceived. This basis must be apportioned 
to the properties received, and for this 
purpose there must be allocated to the 
nonexempt property (other than money) 
an amount of such basis equivalent to the 
fair market value of such nonexempt 
property at the date of the exchange. 

Section 372 (a) does not apply in as¬ 
certaining the basis of property acquired 
by a corporation by the issuance of its 
stock or securities as the consideration 
in whole or in part for the transfer of 
the property to it. For the rule in such 
cases, see section 372 (b). 

Art. 372-2. Basis of property acquired 
by corporation under section 371 (a), 
371 (b) f or 371 ( e ) as contribution of 
capital or surplus, or in consideration for 
its own stock or securities .—If, in con¬ 
nection with an exchange of stock or 
securities for stock or securities as de¬ 
scribed in section 371 (a), or an ex¬ 
change of property for property as 
described in section 371 (b), or an 
exchange as described in section 371 (e). 
property is acquired by a corporation by 
the issuance of its stock or securities, 
the basis of such property shall be de¬ 
termined under section 372 (b). If 
the corporation issued its stock or se¬ 
curities as part or sole consideration 
for the property acquired, the basis of 
the property in the hands of the ac¬ 
quiring corporation is the basis (ad¬ 
justed to the date of the exchange) 
which the property would have had in 
the hands of the transferor if the trans¬ 
fer had not been made, increased in 
the amount of gain or decreased in the 
amount of loss recognized under section 
371 to the transferor upon the transfer. 
If any property is acquired by a cor¬ 
poration from a shareholder as paid-in 
surplus, or from any person as a con¬ 
tribution to capital, the basis of the 
property to the corporation is the basis 
(adjusted to the date of acquisition) of 
the property in the hands of the 
transferor. 

Art. 372-3. Basis of stock or securi¬ 
ties acquired by shareholder upon tax- 
free distribution under section 371 
(c).—Under section 372 (c). if there was 
distributed to a shareholder in a cor¬ 
poration which is a registered holding 
company or a majority-owned subsidi¬ 
ary company stock or securities (other 
than stock or securities which are non¬ 
exempt property), and if by virtue of 


section 371 (c) no gain was recognized 
to the shareholder upon such distribu¬ 
tion, then the basis of the stock in re¬ 
spect of which the distribution was 
made must be apportioned between such 
stock and the stock or securities so dis¬ 
tributed to the shareholder. The basis 
of the old shares and the stock or se¬ 
curities received upon the distribution 
shall be determined in accordance with 
the following rules: 

(1) If the stock or securities received 
upon the distribution consist solely of 
stock in the distributing corporation and 
the stock received is all of substantially 
the same character and preference as the 
stock in respect of which the distribu¬ 
tion is made, the basis of each share will 
be the quotient of the cost or other basis 
of the old shares of stock divided by the 
total number of the old and the new 
shares. 

(2) If the stock or securities received 
upon the distribution are in whole or in 
part stock in a corporation other than 
the distributing corporation, or are in 
whole or in part stock of a character or 
preference materially different from the 
stock in respect of which the distribution 
is made, or if the distribution consists in 
whole or in part of securities other than 
stock, the cost or other basis of the stock 
in respect of which the distribution is 
made shall be apportioned between such 
stock and the stock or securities dis¬ 
tributed in proportion, as nearly as may 
be, to the respective values of each class 
of stock or security, old and new, at the 
time of such distribution, and the basis of 
each share of stock or unit of security 
will be the quotient of the cost or other 
basis of the class of stock or security to 
which such share or unit belongs, divided 
by the number of shares or units in the 
class. Within the meaning of the fore¬ 
going provisions stocks or securities in 
one corporation are different in class 
from stocks or securities in another cor¬ 
poration, and, in general, any material 
difference in character or preference or 
terms sufficient to distinguish one stock 
or security from another stock or security 
so that different values may properly be 
assigned thereto, will constitute a differ¬ 
ence in class. As to the basis of stock or 
securities distributed by one member of 
a system group to another member of the 
same system group, see section 372 (d). 

Art. 372-4. Basis of property acquired 
under section 371 id) in transactions be- 
tween corporations of the same system 
group. —If property was acquired by a 
corporation which is a member of a sys¬ 
tem group, from a corporation which is 
a member of the same system group, 
upon a transfer or distribution described 
in section 371 <d) (1), then as a general 
rule the basis of such property in the 
hands of the acquiring corporation is the 
basis which such property would have 
had in the hands of the transferor if the 
transfer or distribution had not been 
made. 


Except as otherwise indicated in this 
article, this rule will apply equally to 
cases in which the consideration for the 
property acquired consists of stock or 
securities, money, and other property, or 
any of them, but it is contemplated that 
an ultimate true reflection of income 
will be obtained in all cases, notwith¬ 
standing any peculiarities in form which 
the various transactions may assume. 
See the example in article 371-5. 

An exception to this general rule is 
provided for in case the property ac¬ 
quired consists of stock or securities is¬ 
sued by the corporation from which such 
stock or securities were received. If such 
stock or securities were the sole consid¬ 
eration for the property transferred to 
the corporation issuing such stock or 
securities, then the basis of the stock or 
securities shall be (1) the same as the 
basis (adjusted to the time of the trans¬ 
fer) of the property transferred for such 
stock or securities, or (2) the fair market 
value of such stock or securities at the 
time of their receipt, whichever is the 
lower. If such stock or securities con¬ 
stituted only part consideration for the 
property transferred to the corporation 
issuing such stock or securities, then the 
basis shall be an amount which bears the 
same ratio to the basis of the property 
transferred as the fair market value of 
such stock or securities on their receipt 
bears to the total fair market value of the 
entire consideration received, except that 
the fair market value of such stock or 
securities at the time of their receipt 
shall be the basis therefor, if such value 
is lower than such amount. 

Example: Suppose the A Corporation 
has property with an adjusted basis of 
$600,000 and in an exchange in which 
section 371 (d) (1) is applicable, trans¬ 
fers such property to the B Corporation 
in exchange for a total consideration of 
$1,000,000, consisting of (1) cash in the 
amount of $100,000. (2) tangible prop¬ 
erty having a fail* market value of $400,- 
000 and an adjusted basis in the hands 
of the B Corporation of $300,000, and 

(3) stock or securities issued by the B 
Corporation with a par value and a fair 
market value as of the date of their 
receipt in the amount of $500,000. The 
basis to the B Corporation of the prop¬ 
erty received by it is $600,000, which is 
the adjusted basis of such property in 
the hands of the A Corporation. The 
basis to the A Corporation of the assets 
(other than cash) received by it is as 
follows: Tangible property, $300,000, the 
adjusted basis of such property to the 
B Corporation, the former owner; stock 
or securities issued by the B Corporation, 
$300,000, an amount equal to 500,000/1,- 
OOO.OOOths of $600,000. 

Suppose that the property of the A 
Corporation transferred to the B Corpo¬ 
ration had an adjusted basis of $1,100.- 
000 instead of $600,000, and that all 
other factors in the illustration in the 
preceding paragraph remain the same. 
In such case the basis to the A Corpora- 
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tion of the stock or securities in the B 
Corporation is $500,000, which was the 
fair market value of such stock or securi¬ 
ties at the time of their receipt by the 
A Corporation, and not the amount estab¬ 
lished as 500,000/1.000,OOOths of $1,100,- 
000, or $550,000. 

6ec. 373. Definitions .—As used in this sup¬ 
plement— 

(a) the term “order of the Securities and 
Exchange Commission" means an order (1) 
issued after the date of enactment of this 
Act and prior to January 1, 1940. by the 
Securities and Exchange Commission to ef¬ 
fectuate the provisions of section 11 (b) 
of the Public Utility Holding Company Act 
of 1935, or (2) issued by the Commission 
subsequent to December 31, 1939, in which 
it is expressly stated that an order of the 
character specified in clause (1) is amended 
or supplemented, and (3) which has become 
final in accordance with law. 

(b) The terms “registered holding com¬ 
pany", “holding-company system", and “as¬ 
sociate company" shall have the meanings 
assigned to them by section 2 of the Public 
Utility Holding Company Act of 1935. 

(c) The term “majority-owned subsidiary 
company" of a registered holding company 
means a corporation, stock of which, repre¬ 
senting in the aggregate more than 50 per 
centum of the total combined voting power 
of all classes of stock of such corporation en¬ 
titled to vote (not including stock which is 
entitled to vote only upon default or non¬ 
payment of dividends or other special cir¬ 
cumstances) is owned wholly by such regis¬ 
tered holding company, or partly by such 
registered holding company and partly by 
one or more majority-owned subsidiary com¬ 
panies thereof, or by one or more majority- 
owned subsidiary companies of such regis¬ 
tered holding company. 

(d) The term “system group" means one 
or more chains of corporations connected 
through stock ownership with a common 
parent corporation if— 

(1) At least 90 per centum of each class 
of the stock (other than stock which is pre¬ 
ferred as to both dividends and assets) of 
each of the corporations (except the common 
parent corporation) is owned directly by one 
or more of the other corporations; and 

(2) The common parent corporation owns 
directly at least 90 per centum of each class 
of the stock (other than stock which is pre¬ 
ferred as to both dividends and assets) of 
at least one of the other corporations: and 

(3) Each of the corporations is either a 
registered holding company or a majority- 
owned subsidiary company, 

(e) The term "nonexempt property" 
means— 

(1) Any consideration in the form of a 
cancellation or assumption of debts or other 
liabilities (including a continuance of en¬ 
cumbrances subject to which the property 
was transferred); 

(2) Short-term obligations (including 
notes, drafts, bills of exchange, and bankers’ 
acceptances) having a maturity at the time 
of Issuance of not exceeding twenty-four 
months, exclusive of days of grace; 

(3) Securities issued or guaranteed as to 
principal or interest by a government or 
subdivision thereof (including those issued 
by a corporation which is an instrumentality 
of a government or subdivision thereof); 

(4) Stock or securities which were ac¬ 
quired after February 28. 1938. unless such 
stock or securities (other than obligations 
described as nonexempt property in para¬ 
graph (2) or (3). were acquired in obedience 
to an order of the Securities and Exchange 
Commission; 

(5) Money, and the right to receive money 
not evidenced by a security other than an 
obligation described as nonexempt property 
in paragraph (2) or (3). 

No. 29-4 


(f) The term "stock or securities" means 
shares of stock in any corporation, certificates 
of stock or interest in any corporation, notes, 
bonds, debentures, and evidences of indebt¬ 
edness (including any evidence of an interest 
in or right to subscribe to or purchase any 
of the foregoing). 

Art. 373-1. Definitions — (a) “Order of 
the Securities and Exchange Commis¬ 
sion.” —An order of the Securities and 
Exchange Commission as defined in sec¬ 
tion 373 (a) must be issued after May 
28,1938 (the date of the enactment of the 
Revenue Act of 1938), and must be issued 
under the authority of section 11 (b) or 
11 (e) of the Public Utility Holding Com¬ 
pany Act of 1935 to effectuate the provi¬ 
sions of section 11 (b) of such Act (or 
must amend or supplement an order so 
issued and expressly state that it amends 
or supplements such an order). In all 
cases the order must have become final 
in accordance with law; i. e., it must be 
valid, outstanding, and not subject to 
further appeal. See further sections 373 
(a) and 371 (f). Section 11 (b) of the 
Public Utility Holding Company Act of 
1935 provides: 


(b) It shall be the duty of the Commis¬ 
sion, as soon as practicable after January 
1, 1938: 


(1) To require by order, after notice and 
opportunity for hearing, that each registered 
holding company, and each subsidiary com¬ 
pany thereof, shall take such action as the 
Commission shall find necessary to limit the 
operations of the holding-company system of 
which such company is a part to a single 
Integrated pubUc-utillty system, and to such 
other businesses as are reasonably incidental, 
or economically necessary or appropriate to 
the operations of such Integrated public-util¬ 
ity system: Provided, however. That the 
Commission shall permit a registered hold¬ 
ing company to continue to control one or 
more additional integrated public-utility 
systems, if, after notice and opportunity for 
hearing, it finds that— 


(A) Each of such additional systems can¬ 
not be operated as an independent system 
without the loss of substantial economies 
which can be secured by the retention of 
control by such holding company of such 
system; 

(B) All of such additional systems are lo¬ 
cated in one State, or in adjoining States, or 
in a contiguous foreign country; and 

(C) The continued combination of such 
systems under the control of such holding 
company is not so large (considering the 
state of the ait and the area or region af¬ 
fected) as to impair the advantages of lo¬ 
calized management, efficient operation, or 
the effectiveness of regulation. 

The Commission may permit as reasonably 
incidental, or economically necessary or ap¬ 
propriate to the operations of one or more 
integrated public-utility systems the reten¬ 
tion of an interest in any business (other 
than the business of a public-utility com¬ 
pany as such) which the Commission shall 
find necessary or appropriate in the public 
interest or for the protection of Investors or 
consumers and not detrimental to the proper 
functioning of such system or systems. 

(2) To require by order, after notice and 
opportunity for hearing, that each registered 
holding company, and each subsidiary com¬ 
pany thereof, shall take such steps as the 
Commission shall find necessary to ensure 
that the corporate structure or continued 
existence of any company in the holding- 
company system does not unduly or un¬ 
necessarily complicate the structure, or un¬ 
fairly or Inequitably distribute voting power 


among security holders, of such holding- 
company system. In carrying out the pro¬ 
visions of this paragraph the Commission 
shall require each registered holding com¬ 
pany (and any company in the same hold¬ 
ing-company system with such holding com¬ 
pany) to take such action as the Commission 
shall find necessary In order that such hold¬ 
ing company shall cease to be a holding 
company with respect to each of Its subsidi¬ 
ary companies which itself has a subsidiary 
company which is a holding company. Ex¬ 
cept for the purpose of fairly and equitably 
distributing voting power among the security 
holders of such company, nothing in this 
paragraph shall authorize the Commission to 
require any change in the corporate struc¬ 
ture or existence of any company which is 
not a holding company, or of any company 
whose principal business is that of a public- 
utility company. 

The Commission may by order revoke or 
modify any order previously made under this 
subsection, if. after notice and opportunity 
for hearing, it finds that the conditions upon 
which the order was predicated do not exist. 
Any order made under this subsection shall 
be subject to Judicial review as provided in 
section 24. 

Section 11 (e) of the Public Utility 
Holding Company Act of 1935 provides: 

(e) In accordance with such rules and 
regulations or order as the Commission may 
deem necessary or appropriate in the public 
Interest or for the protection of investors or 
consumers, any registered holding company 
or any subsidiary company of a registered 
holding company may, at any time after 
January 1. 1936, submit a plan to the Com¬ 
mission for the divestment of control, se¬ 
curities. or other assets, or for other action by 
such company or any subsidiary company 
thereof for the purpose of enabling such 
company or any subsidiary company thereof 
to comply with the provisions of subsection 
(b). If, after notice and opportunity for 
hearing, the Commission shall find such 
plan, as submitted or as modified, necessary 
to effectuate the provisions of subsection (b) 
and fair and equitable to the persons affected 
by such plan, the Commission shall make 
an order approving such plan; and the Com¬ 
mission, at the request of the company, may 
apply to a court, in accordance with the pro¬ 
visions of subsection (f) of section 18. to en¬ 
force and carry out the terms and provisions 
of such plan. If, upon any such application, 
the court, after notice and opportunity for 
hearing, shall approve such plan as fair and 
equitable and as appropriate to effectuate 
the provisions of section 11. the court as 
a court of equity may. to such extent as it 
deems necessary for the purpose of carrying 
out the terms and provisions of such plan, 
take exclusive Jurisdiction and possession of 
the company or companies and the assets 
thereof, wherever located; and the court shall 
have Jurisdiction to appoint a trustee, and 
the court may constitute and appoint the 
Commission as sole trustee, to hold or ad¬ 
minister, under the direction of the court 
and in accordance with the plan theretofore 
approved by the court and the Commission, 
the assets so possessed. 

(b> “Registered holding company” 
“holding-company system” and “asso¬ 
ciate company” —Under section 5 of the 
Public Utility Holding Company Act of 
1935 any holding company may register 
by filing with the Securities and Ex¬ 
change Commission a notification of 
registration, in such form as the Com¬ 
mission may by rules and regulations 
prescribe as necessary or appropriate in 
the public interest or for the protection 
of investors or consumers. A holding 
company shall be deemed to be regis¬ 
tered upon receipt by the Securities and 
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Exchange Commission of such notifica¬ 
tion of registration. The term “regis¬ 
tered holding company’' as used in these 
regulations means a holding company 
whose notification of registrationhasbeen 
so received and whose registration is still 
in effect under section 5 of the Public 
Utility Holding Company Act of 1935. 
Under section 2 (a) (7) of the Public 
Utility Holding Company Act of 1935, a 
corporation is a holding company (un¬ 
less it is declared not to be such by the 
Securities and Exchange Commission), 
if such corporation directly or indirectly 
owns, controls, or holds with power to 
vote 10 percent or more of the outstand¬ 
ing voting securities of a public-utility 
company (i. e., an electric utility com¬ 
pany or a gas utility company as defined 
by such Act) or of any other holding 
company. A corporation is also a hold¬ 
ing company if the Securities and Ex¬ 
change Commission determines, after 
notice and opportunity for hearing, that 
such corporation directly or indirectly 
exercises (either alone or pursuant to 
an arrangement or understanding with 
one or more other persons) such a con¬ 
trolling influence over the management 
or policies of any public-utility company 
<t. e., an electric utility company or a 
gas utility company as defined by such 
Act) or holding company as to make it 
necessary or appropriate in the public 
interest or for the protection of inves¬ 
tors or consumers that such corporation 
be subject to the obligations, duties, and 
liabilities imposed upon holding com¬ 
panies by the Public Utility Holding 
Company Act of 1935. An electric utility 
company is defined by section 2 (a) (3) 
of the Public Utility Holding Company 
Act of 1935 to mean a company which 
owns or operates facilities used for the 
generation, transmission, or distribution 
of electrical energy for sale, other than 
sale to tenants or employees of the com¬ 
pany operating such facilities for their 
own use and not for resale; and a gas 
utility company is defined by section 2 
(a) (4) of such Act to mean a company 
which owns or operates facilities used 
for the distribution at retail (other than 
distribution only in enclosed portable 
containers, or distribution to tenants or 
employees of the company operating 
such facilities for their own use and not 
for resale) of natural or manufactured 
gas for heat, light, or power. However, 
under certain conditions the Securities 
and Exchange Commission may declare 
a company not to be an electric utility 
company or a gas utility company, as 
the case may be, in which event the 
company shall not be considered an elec¬ 
tric utility company or a gas utility 
company. 

The term “holding-company system” 
has the meaning assigned to it by sec¬ 
tion 2 (a) (9) of the Public Utility 
Holding Company Act of 1935, and 
hence means any holding company, to¬ 
gether with all its subsidiary companies 
(i. e., subsidiary companies within the 


meaning of section 2 (a) (8) of such 
Act. which in general include all com¬ 
panies 10 percent of whose outstanding 
voting securities is owned directly or in¬ 
directly by such holding company) and 
all mutual service companies of which 
such holding company or any subsidiary 
company thereof is a member company. 
The term “mutual service company” 
means a company approved as a mutual 
service company under section 13 of the 
Public Utility Holding Company Act of 
1935. The term “member company” is 
defined by section 2 (a) (14) of such 
Act to mean a company which is a 
member of an association or group of 
companies mutually served by a mutual 
service company. 

The term “associate company” has the 
meaning assigned to it by section 2 (a) 
(10) of the Public Utility Holding Com¬ 
pany Act of 1935, and hence an associate 
company of a company is any company 
in the same holding-company system 
with such company. 

(c) “ Majority-ovmed subsidiary com - 
pany .”—The term “majority-owned sub¬ 
sidiary company” is defined in section 
373 (c). Direct ownership by a regis¬ 
tered holding company of more than 50 
percent of the specified stock of another 
corporation is not necessary to consti¬ 
tute such corporation a majority-owned 
subsidiary company. To illustrate, if the 
H Corporation, a registered holding com¬ 
pany, owns 51 percent of the common 
stock of the A Corporation and 31 per¬ 
cent of the common stock of the B Cor¬ 
poration, and the A Corporation owns 
20 percent of the common stock of the 
B Corporation (the common stock in 
each case being the only stock entitled 
to vote), both the A Corporation and 
the B Corporation are majority-owned 
subsidiary companies. 

(d) “System group ”—The term “sys¬ 
tem group” is defined in section 373 (d) 
to mean one or more chains of corpora¬ 
tions connected through stock ownership 
with a common parent corporation, if 
at least 90 percent of each class of stock 
(other than stock preferred as to both 
dividends and assets) of each of the 
corporations (except the common parent 
corporation) is owned directly by one 
or more of the other corporations and 
the common parent corporation owns di¬ 
rectly at least 90 percent of each class 
of such stock of at least one of the other 
corporations; but no corporation is a 
member of a system group if it is not 
either a registered holding company or 
a majority-owned subsidiary company. 
It is to be observed that while the type 
of stock which must be at least 90 per¬ 
cent owned for the purpose of this defi¬ 
nition ( i . e., stock not preferred as to 
both dividends and assets) may be dif¬ 
ferent from the voting stock which must 
be more than 50 percent owned for the 
purpose of the definition of a majority- 
owned subsidiary company under section 
373 (c), yet as a general rule both types 
of ownership tests must be met under 


section 373 (d), since a corporation, in 
order to be a member of a system group, 
must also be a registered holding com¬ 
pany or a majority-owned subsidiary 
company. 

it) “Nonexempt property ”—The term 
“nonexempt property” is defined by sec¬ 
tion 373 (e) to include— 

(1) The amount of any consideration 
in the form of a cancellation or assump¬ 
tion of debts or other liabilities (includ¬ 
ing a continuance of encumbrances sub¬ 
ject to which the property was trans¬ 
ferred). To illustrate, if in obedience to 
an order of the Securities and Exchange 
Commission the X Corporation, a reg¬ 
istered holding company, transfers prop¬ 
erty to the Y Corporation in exchange 
for property (not non exempt property) 
with a fair market value of $500,000, the 
X Corporation receives $100,000 of non¬ 
exempt property, if for example, 

(A) The Y Corporation cancels $100 - 
000 of indebtedness owed to it by the X 
Corporation; 

(B) The Y Corporation assumes an in¬ 
debtedness of $100,000 owed by the X 
Corporation to another company, the A 
Corporation; or 

(C) The Y Corporation takes over the 
property conveyed to it by the X Corpo¬ 
ration subject to a mortgage of $100,000. 

(2) Short-term obligations (including 
notes, drafts, bills of exchange, and 
bankers’ acceptances) having a maturity 
at the time of issuance of not exceeding 
24 months, exclusive of days of grace. 

(3) Securities issued or guaranteed as 
to principal or interest by a government 
or subdivision thereof (including those 
issued by a corporation which is an in¬ 
strumentality of a government or subdi¬ 
vision thereof). 

(4) Stock or securities which were ac¬ 
quired after February 28, 1938, unless 
such stock or securities were acquired in 
obedience to an order of the Securities 
and Exchange Commission (as defined 
in section 373 (a)) and are not noncx- 
empt property within the meaning of 
section 373 (e) (2) or (3). 

(5) Money, and the right to receive 
money not evidenced by a security other 
than an obligation described as nonex¬ 
empt property in section 373 (e) (2) or 
(3). The term “the right to receive 
money” includes, among other items, ac¬ 
counts receivable, claims for damages, 
and rights to refunds of taxes. 

(/) " Stock or securities ” —The term 
“stock or securities” is defined in section 
373 (f) for the purposes of sections 371 
to 373, inclusive. As therein defined the 
term includes voting trust certificates 
and stock rights or warrants. 

CHAPTER XXXVII 

Surtax on Personal Holding Companies 

Title IA—Personal Holding Companies 

Sec. 401. Surtax on personal holding com¬ 
panies. —There shall be levied, collected, and 
paid, for each taxable year, upon the undis- 
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tributed Title IA net income of every personal 
holding company (in addition to the taxes 
imposed by Title I) a surtax equal to the 
sum of the following: 

(1) 65 per centum of the amount thereof 
not in excess of $2,000; plus 

(2) 75 per centum of the amount thereof 
in excess of $2,000. 

Art. 401-1. Surtax on personal holding 
companies. —Section 401 imposes for each 
taxable year beginning after December 
31.1937 (in addition to the taxes imposed 
by Title I), a graduated income tax or 
surtax upon corporations classified as 
personal holding companies and, under 
the circumstances specified in section 
402 (c). upon an affiliated group of rail¬ 
road corporations. Corporations so 
classified are exempt from the surtax 
on corporations improperly accumulat¬ 
ing surplus Imposed by section 102, but 
are not exempt from the other taxes im¬ 
posed by Title I. Unlike the surtax im¬ 
posed by section 102, the surtax imposed 
by section 401 applies to all personal 
holding companies defined as such in 
section 402 and article 402-1, regardless 
of whether or not they were formed or 
availed of to accumulate earnings or 
profits for the purpose of avoiding surtax 
upon shareholders. The surtax imposed 
by section 401 is 65 percent of the amount 
of the undistributed Title IA net income 
not in excess of $2,000, and 75 percent of 
the amount of the undistributed Title IA 
net income in excess of $2,000. 

A foreign corporation, whether resi¬ 
dent or nonresident, which is classified 
as a personal holding company under 
section 402 (not including a foreign per¬ 
sonal holding company as defined in 
section 331) is subject to the tax im¬ 
posed by section 401 with respect to its 
income from sources within the United 
States even though such income is not 
fixed or determinable annual or periodi¬ 
cal income specified in section 231 (a). 
(See section 119.) The term “personal 
holding company” as used in Title IA 
does not include a foreign corporation 
if (1) its gross income from sources 
within the United States for the period 
specified in section 119 (a) (2) (B) is 
less than 50 percent of its total gross 
income from all sources and (2) all of 
its stock outstanding during the last 
half of the taxable year is owned by 
nonresident alien individuals, whether 
directly or indirectly through other for¬ 
eign corporations. 

Sec. 402. Definition of personal holding 
company. —(a) General rule. —For the pur¬ 
poses of this title, and Title I. the term 
“personal holding company*’ means any cor¬ 
poration If— 

(1) Gross income requirement. —At least 
80 per centum of its gross Income for the 
taxable year Is personal holding company 
income as defined in section 403; but If 
the corporation Is a personal holding com¬ 
pany with respect to any taxable year be¬ 
ginning after December 31, 1936, then, for 
each subsequent taxable year, the minimum 
percentage shall be 70 per centum In Ueu of 
80 per centum, until a taxable year during 
the whole of the last half of which the stock 
ownership required by paragraph (2) does 
not exist, or until the expiration of three 
consecutive taxable years in each of which 


less than 70 per centum of the gross Income 
is personal holding company income; and 

(2) Stock ownership requirement. —At any 
time during the last half of the taxable 
year more than 50 per centum In value of 
its outstanding stock Is owned, directly or 
indirectly, by or for not more than five 
individuals. 

(b) Exceptions. —The term “personal hold¬ 
ing company" does not Include a corporation 
exempt from taxation under section 101, a 
bank as defined in section 104, a life insur¬ 
ance company, a surety company, a foreign 
personal holding company as defined in sec¬ 
tion 331. or a licensed personal finance com¬ 
pany. under State supervision, at least 80 
per centum of the gross income of which 13 
lawful interest received from individuals 
each of whose Indebtedness to such company 
did not at any time during the taxable year 
exceed $300 In principal amount, if such in¬ 
terest is not payable in advance or com¬ 
pounded and is computed only on unpaid 
balances. 

(c) Corporations making consolidated re¬ 
turns. —If the common parent corporation 
of an affiliated group of corporations making 
a consolidated return under the provisions 
of section 141, satisfies the stock ownership 
requirement provided in section 402 (a) (2). 
and the Income of such affiliated group, de¬ 
termined as provided in section 141. satisfies 
the gross income requirement provided in 
section 402 (a) (1), such affiliated group shall 
be subject to the surtax imposed bv this 
title. 

Art. 402-1. Definition of personal hold¬ 
ing company. —A personal holding com¬ 
pany is any corporation (other than a 
corporation specified in section 402 (b) > 
which for the taxable year meets (a) 
the gross income requirement specified 
in article 402-2, and (t» the stock owner¬ 
ship requirement specified in article 
402-3. Both requirements must be satis¬ 
fied and both must be met with respect 
to each taxable year. 

Art. 402-2. Gross inccnne require¬ 
ment. —To meet the gross income re¬ 
quirement, it is necessary that either of 
the following percentages of gross in¬ 
come of the corporation for the taxable 
year be personal holding company in¬ 
come as defined in section 403: 

(a) 80 percent or more; or 

( b ) 70 percent or more if the corpora¬ 
tion has been classified as a personal 
holding company for any taxable year 
beginning after December 31, 1936, 
unless— 

(1) a taxable year has intervened since 
the last taxable year for which it was so 
classified, during no part of the last half 
of which the stock ownership require¬ 
ment specified in section 402 (a) (2) 
exists; or 

(2) three consecutive years have inter¬ 
vened since the last taxable year for 
which it was so classified, during each of 
which its personal holding company in¬ 
come was less than 70 percent of its gross 
income. 

In determining whether the personal 
holding company income is equal to the 
required percentage of the total gross 
income, the determination must not be 
made upon the basis of gross receipts, 
since gross income is not synonymous 
with gross receipts. For a further dis¬ 
cussion of what constitutes “gross in¬ 


come,” see section 22 (a) and the regula¬ 
tions prescribed under that section. 

Art. 402-3. Stock ownership require¬ 
ment .—To meet the stock ownership re¬ 
quirement, it is necessary that at some 
time during the last half of the taxable 
year more than 50 percent in value of 
the outstanding stock of the corporation 
be owned, directly or indirectly, by or for 
not more than five individuals. For such 
purpose, the ownership of the stock must 
be determined as provided in section 404 
and articles 404 (a)-l to 404 <a)-7 and 
article 404 <b)-l. 

In the event of any change in the stock 
outstanding during the last half of the 
taxable year, whether in the number of 
shares or classes of stock, or whether in 
the ownership thereof, the conditions ex¬ 
isting immediately prior and subsequent 
to each change must be taken into con¬ 
sideration. 

In determining whether the statutory 
conditions with respect to stock owner¬ 
ship are present at any time during the 
last half of the taxable year, the phrase 
“in value” shall, in the light of all the 
circumstances, be deemed the value of 
the corporate stock outstanding at such 
time (not including treasury stock). 
This value may be determined upon the 
basis of the company’s net worth, earn¬ 
ing and dividend paying capacity, appre¬ 
ciation of assets, together with such 
other factors as have a bearing upon the 
value of the stock. If the value of the 
stock is greatly at variance with that re¬ 
flected by the corporate books, the evi¬ 
dence of such value should be filed with 
the return. In any case where there are 
two or more classes of stock outstanding, 
the total value of all the stock should be 
allocated among the different classes ac¬ 
cording to the relative value of each class 
therein. 

The rules stated in the last two pre¬ 
ceding paragraphs are equally applicable 
in determining the stock ownership re¬ 
quirement specified in section 403 (e), 
relating to personal service contracts and 
in section 403 (f), relating to the use of 
corporation property by a shareholder. 
The stock ownership requirement speci¬ 
fied in these sections relates, however, 
to the stock outstanding at any time 
during the entire taxable year and not 
merely during the last half thereof. 

Sec. 403. Personal holding company in¬ 
come .—For the purposes of this title the 
term “personal holding company income" 
means the portion of the gross Income which 
consists of: 

(a) Dividends, interest (other than inter¬ 
est constituting rent as defined in subsec¬ 
tion (g)), royalties (other than mineral, oil, 
or gas royalties), annuities. 

( b ) Stock and securities transactions .— 
Except in the case of regular dealers in 
stock or securities, gains from the sale or 
exchange of stock or securities, 

(c) Commodities transactions .—Gains from 
futures transactions in any commodity on or 
subject to the rules of a board of trade or 
commodity exchange. Tills subsection shall 
not apply to gains by a producer, processor, 
merchant, or handler of the commodity which 
arise out of bona fide hedging transactions 
reasonably necessary to the conduct of its 
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business In the manner in which such bus¬ 
iness Is customarily and usually conducted 
by others. 

(d) Estates and trusts. —Accounts in¬ 
cludible in computing the net income of 
the corporation under Supplement E of 
Title I; and gains from the sale or other 
disposition of any Interest in an estate or 
trust 

(e) Personal seirice contracts .—(1) 
Amounts received under a contract under 
which the corporation is to furnish personal 
services: if some person other tlinn the 
corporation has the right to designate (by 
name or by description) the individual who 
is to perform the services, or if the indi¬ 
vidual who is to perform the services is des¬ 
ignated (by name or by description) in the 
contract; and (2) amounts received from 
the sale or other disposition of such a con¬ 
tract. This subsection shall apply with re¬ 
spect to amounts received for services under 
a particular contract only if at some time 
during the taxable year 25 per centum or 
more in value of the outstanding stock of 
the corporation is owned, directly or indi¬ 
rectly, by or for the Individual who has per¬ 
formed. is to perform, or may be designated 
(by name or by description) as the one to 
perform, such services. 

(/) Use of corporation property by share - 
holder. —Amounts received as compensation 
(however designated and from whomsoever 
received) for the use of, or right to use, 
property of the corporation in any case 
where, at any time during the taxable year, 
25 per centum or more in value of the out¬ 
standing stock of the corporation is owned, 
directly or indirectly, by or for an Individual 
entitled to the use of the property; whether 
such right is obtained directly from the cor¬ 
poration or by means of a sublease or other 
arrangement. 

(g) Rents. —Rents, unless constituting 50 
per centum or more of the gross income. 
For the purposes of this subsection the term 
"rents” means compensation, however desig¬ 
nated. for the use of, or right to use, prop¬ 
erty, and the interest on debts owed to the 
corporation, to the extent such debts repre¬ 
sent the price for which real property held 
primarily for sale to customers in the ordi¬ 
nary course of Its trade or business was sold 
or exchanged by the corporation; but does 
not include amounts constituting personal 
holding company income under subsection 
(V- 

(h) Mineral, oil, or gas royalties. —Mineral, 
oil, or gas royalties, unless (1) constituting 
50 per centum or more of the gross income, 
and (2) the deductions allowable under sec¬ 
tion 23 (a) (relating to expenses) other than 
compensation for personal services rendered 
by shareholders, constitute 15 per centum or 
more of the gross Income. 

Art. 403-1. Personal holding company 
income .—The term “personal holding 
company income” means the portion of 
the gross income which consists of the 
following: 

(1) Dividends .—The term “dividends” 
includes dividends as defined in section 
115 (a), and amounts required to be in¬ 
cluded in gross income under section 337 
(b). It does not include stock dividends 
(to the extent they do not constitute 
income to the shareholders within the 
meaning of the sixteenth amendment to 
the Constitution), liquidating dividends, 
or other capital distributions referred to 
in section 115 (c) and (d). 

(2) Interest ( other than interest con¬ 
stituting rent) .—The term “interest” 
means any amounts, includable in gross 
Income, received for the use of money 
loaned except that it does not include 
interest constituting rent (see subpara¬ 
graph (10)). 


(3) Royalties (other than mineral , oil, 
or gas royalties ).—The term “royalties” 
includes amounts received for the priv¬ 
ilege of using patents, copyrights, secret 
processes and formulas, good will, trade 
marks, trade brands, franchises, and 
other like property. It does not include 
rents, or overriding royalties received by 
an operating company. As used in this 
paragraph the term “overriding royal¬ 
ties” means amounts received from the 
sublessee by the operating company 
which originally leased and developed 
the natural resource property in respect 
of which such overriding royalties are 
paid. 

(4) Annuities .—The term “annuities” 
includes annuities only to the extent in¬ 
cludible in the computation of gross 
income. (See section 22 (b) (2).) 

(5) Gains from the sale or exchange of 
stock or securities .—The term “gains 
from the sale or exchange of stock or 
securities” as used in section 403 (b) ap¬ 
plies to all gains (including gains from 
liquidating dividends and other distribu¬ 
tions from capital) from the sale or 
exchange of stock or securities includible 
in gross income. The term “stock or 
securities” as used in section 403 (b) 
includes shares or certificates of stock, 
or interest in any corporation (including 
any joint-stock company, insurance com¬ 
pany, association, or other organization 
classified as a corporation by the Act), 
certificates of interest or participation 
in any profit-sharing agreement, or in 
any oil, gas, or other mineral royalty, or 
lease, collateral trust certificates, voting 
trust certificates, stock rights or war¬ 
rants, bonds, debentures, certificates of 
indebtedness, notes, car trust certificates, 
bills of exchange, obligations issued by or 
on behalf of a Government, State, Terri¬ 
tory, or political subdivision thereof. In 
the case of “regular dealers in stock or 
securities” the term does not include 
gains derived from the sale or exchange 
of stock or securities made in the normal 
course of business. The term “regular 
dealer in stock or securities” means cor¬ 
porations with an established place of 
business regularly engaged in the pur¬ 
chase of stock or securities and their 
resale to customers, but such corporations 
are not dealers with respect to stock 
or securities held for speculation or 
investment. 

(6) Gains from futures transactions in 
commodities .—Gains from futures trans¬ 
actions in commodities include gains 
from futures transactions in any com¬ 
modity on or subject to the rules of a 
board of trade or commodity exchange, 
but do not include gains from cash 
transactions or gains by a producer, 
processor, merchant, or handler of the 
commodity, which arise out of bona fide 
hedging transactions reasonably neces¬ 
sary to the conduct of its business in the 
manner in which such business is cus¬ 
tomarily and usually conducted by others. 
In general, personal holding company in¬ 
come includes gains on futures contracts 


which are speculative. Futures contracts 
representing true hedges against price 
fluctuations in spot goods are not specu¬ 
lative transactions, though not concur¬ 
rent with spot transactions. Futures 
contracts which are not hedges against 
spot transactions are speculative unless 
they are hedges against concurrent fu¬ 
tures or forward sales or purchases. 

(7) Income from estates and trusts.— 
The income from estates and trusts 
which is to be included in personal hold¬ 
ing company income consists of the in¬ 
come from estates and trusts which is 
required to be included in the gross in¬ 
come of the corporation under sections 
161 to 169, together with the gains de¬ 
rived by the corporation from the sale or 
other disposition of any interest in an 
estate or trust. 

(8) Amounts received under personal 
service contracts. —Amounts includible in 
personal holding company income as 
amounts received under personal service 
contracts consist of amounts received 
pursuant to a contract under which the 
corporation is to furnish personal serv¬ 
ices, and amounts received from a sale 
or other disposition of such a contract, 
if— 

(a) some person other than the corpo¬ 
ration has the right to designate (by 
name or by description) the individual 
who is to perform the services, or if the 
individual who is to perform the services 
is designated (by name or by description) 
in the contract; and 

(b) at some time during the taxable 
year 25 percent or more in value of the 
outstanding stock of the corporation is 
owned, directly or indirectly, by or for 
the individual who has performed, is to 
perform, or may be designated (by name 
or by description), as the one to perform 
such services. For this purpose the stock 
ownership must be determined as pro¬ 
vided in section 404 and articles 404 
(a)-l to 404 (a)-7, article 404 (b)-l and 
the last paragraph of article 402-3. 

The application of section 403 (a) may 
be illustrated by the following examples: 

Example (1): A. whose profession Is 
that of an actor, owns all of the out¬ 
standing capital stock of the M Corpora¬ 
tion. The M Corporation entered into 
a contract with A under which A was to 
perform personal services for the person 
or persons whom the M Corporation 
might designate, in consideration of 
which A was to receive $10,000 a year 
from the M Corporation. The M Corpo¬ 
ration entered into a contract with the 
O Corporation in which A was designated 
to perform personal services for the O 
Corporation in consideration of which 
the O Corporation was to pay the M 
Corporation $500,000 a year. The $500,- 
000 received by the M Corporation from 
the O Corporation constitutes personal 
holding company income. 

Example (2): The N Corporation, the 
entire outstanding capital stock of which 
is owned by four individuals, is engaged 
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in engineering. The N Corporation en¬ 
tered into a contract with the O Corpo¬ 
ration to perform engineering services 
for the O Corporation, in consideration 
of which the O Corporation was to pay 
the N Corporation $50,000. The individ¬ 
ual who was to perform the services was 
not designated (by name or by descrip¬ 
tion) in the contract and no one but the 
N Corporation had the right to designate 
(by name or by description) such indi¬ 
vidual. The $50,000 received by the N 
Corporation from the O Corporation does 
not constitute personal holding company 
income. 

(9) Compensation for use of prop¬ 
erty.—The compensation for the use of, 
or the right to use, property of the cor¬ 
poration which is to be included in per¬ 
sonal holding company income consists 
of amounts received as compensation 
(however designated and from whomso¬ 
ever received) for the use of, or the 
right to use, property of the corpora¬ 
tion in any case in which, at any time 
during the taxable year, 25 percent or 
more In value of the outstanding stock 
of the corporation is owned, directly or 
indirectly, by or for an individual en¬ 
titled to the use of the property, whether 
such right is obtained directly from the 
corporation or by means of a sublease 
or other arrangement. The property 
may consist of a yacht, a city residence, 
a country house, or any other kind of 
property. See section 404 and articles 
404 (a)-l to 404 (a)-7, article 404 (b)-l 
and the last paragraph of article 402-3. 

(10) Rents (including interest consti¬ 
tuting rent), —The rents which are to 
be included in personal holding company 
income consist of compensation, how¬ 
ever designated, including charter fees, 
etc., for the use of, or the right to use, 
real property, or any other kind of prop¬ 
erty and the interest on debts owed to 
the corporation, to the extent such debts 
represent the price for which real prop¬ 
erty held primarily for sale to customers 
in the ordinary course of its trade or 
business was sold or exchanged by the 
corporation, but do not include amounts 
constituting personal holding company 
income under section 403 (f) and para¬ 
graph (9) of this article. However, rents 
do not constitute personal holding com¬ 
pany income if constituting 50 percent 
or more of the gross income of the 
corporation. 

(11) Mineral, oil, or gas royalties. — 
The income from mineral, oil, or gas 
royalties is to be included as personal 
holding company income, unless (A) the 
aggregate amount of such royalties con¬ 
stitutes 50 percent or more of the gross 
income of the corporation for the tax¬ 
able year and (B) the aggregate amount 
of deductions allowable for expenses 
under section 23 (a) (other than com¬ 
pensation for personal services rendered 
by the shareholders of the corporation) 
equals 15 percent or more of the gross 


income of the corporation for the tax¬ 
able year. 

The term “mineral, oil, or gas royal¬ 
ties” means all royalties, except over¬ 
riding royalties, received from any in¬ 
terest in mineral, oil, or gas properties. 
The term “mineral” includes the ores 
specified in paragraph ( d ) of article 23 
(m)-l. As used in this paragraph the 
term “overriding royalties” means 
amounts received from the sublessee by 
the operating company which originally 
leased and developed the natural re¬ 
source property in respect of which such 
overriding royalties are paid. 

Sec. 404. Stock ownership. —(a) Construc¬ 
tive ownership. —For the purpose o i deter¬ 
mining whether a corporation is a personal 
holding company, insofar as such determina¬ 
tion is based on stock ownership under 
section 402 (a) (2), section 403 (e), or sec¬ 
tion 403 (f) — 

(1) Stock not cnoned by individual. —Stock 
owned, directly or Indirectly, by or for a cor¬ 
poration, partnership, estate, or trust shall 
be considered as being owned proportionately 
by its shareholders, partners, or beneficiaries. 

(2) Family and partnership ownership .— 
An individual shall be considered as owning 
the stock owned, directly or indirectly, by or 
for his family or by or for his partner. 
For the purposes of this paragraph the 
the family of an Individual includes only 
his brothers and sisters (whether by the 
whole or half blood), spouse, ancestors, and 
lineal descendants. 

(3) Options. —If any person has an option 
to acquire stock such stock shall be con¬ 
sidered as owned by such person. For the 
purposes of this paragraph an option to 
acquire such an option, and each one of a 
series of such options, shall be considered as 
an option to acquire such stock. 

(4) Application of family-partnership and 
option rules. —Paragraphs (2) and (3) shall 
be applied— 

(A) For the purposes of the stock owner¬ 
ship requirement provided in section 402 (a) 
(2), if, but only if. the effect is to make the 
corporation a personal holding company; 

(B) For the purposes of section 403 (e) 
(relating to personal service contracts). or of 
section 403 (f) (relating to the use of prop¬ 
erty by shareholders), if, but only if. the 
effect is to make the amounts therein re¬ 
ferred to Includible under such subsection 
as personal holding company Income. 

(5) Constructive ownership as actual 
ownership. —Stock constructively owned by a 
person by reason of the application of par¬ 
agraph (1) or (3) shall, for the purpose of 
applying paragraph (1) or (2), be treated as 
actually owned by such person; but stock 
constructively owned by an Individual by 
reason of the application of paragraph (2) 
shall not be treated as owned by him for 
the purpose of again applying such para¬ 
graph in order to make another the con¬ 
structive owner of such stock. 

(6) Option rule in lieu of family and part¬ 
nership rule. —If stock may be considered as 
owned by an individual under either para¬ 
graph (2) or (3) it shall be considered as 
owned by him under paragraph (3). 

Art. 404 (a)-l. Stock ownership. — For 
the purpose of determining whether— 

(a) a corporation is a personal holding 
company", in so far as such determination 
is based on the stock ownership require¬ 
ment specified in section 402 (a) (2) and 
article 402-3, or 

(b) amounts received under a personal 
service contract or from the sale of such 


a contract constitute personal holding 
company income in so far as such deter¬ 
mination is based on the stock owner¬ 
ship requirement specified in section 
403 (e) and paragraph (8) of article 
403-1, or 

(c) compensation for the use of prop¬ 
erty constitutes personal holding com¬ 
pany income in so far as such deter¬ 
mination is based on the stock owner¬ 
ship requirement specified in section 

403 (f) and paragraph (9) of article 
403-1, 

stock owned by an individual includes 
stock constructively owned by him as 
provided in section 404. For such pur¬ 
pose constructive ownership of stock 
shall be determined and applied in ac¬ 
cordance with the rules provided in sec¬ 
tion 404 and articles 404 (a)-2 to 

404 (a)-7 and article 404 (b)-l. All 
forms and classes of stock, however de¬ 
nominated. which represent the interests 
of shareholders, members, or benefici¬ 
aries in the corporation shall be taken 
into consideration. 

Art. 404 (a) -2. Stock not owned by 
individual .—In determining the owner¬ 
ship of stock for any of the purposes set 
forth in article 404 (a)-l, stock owned, 
directly or indirectly, by or for a cor¬ 
poration, partnership, estate, or trust 
shall be considered as being owned pro¬ 
portionately by its shareholders, part¬ 
ners, or beneficiaries. For example, if 
A and B, two individuals, are the exclu¬ 
sive and equal beneficiaries of a trust or 
estate, and if such trust or estate owns 
the entire capital stock of the M Cor¬ 
poration, and if the M Corporation in 
turn owns the entire capital stock of the 
N Corporation, then the stock of both 
the M Corporation and the N Corpora¬ 
tion shall be considered as being owned 
equally by A and B as the individuals 
owning the beneficial interest therein. 
See also article 404 (a)-6. 

Art. 404 (a)-3. Family and partner¬ 
ship oumership .—In determining the 
ownership of stock for any of the pur¬ 
poses set forth in article 404 (a)-l, an 
individual shall be considered as owning 
the stock owned, directly or indirectly, 
by or for his family or by or for his 
partner. For the purposes of such deter¬ 
mination the family of an individual 
includes only his brothers and sisters 
(whether by the whole or half blood), 
spouse, ancestors, and lineal descendants. 

The application of the family and 
partnership rule in determining the 
ownership of stock for the purpose set 
forth in (a) of article 404 (a)-l is 
illustrated by the following example: 

Example: The M Corporation at some 
time during the last half of the taxable 
year had 1,800 shares of outstanding 
stock, 450 of which were held by various 
individuals having no relationship to one 
another and none of whom were part¬ 
ners, and the remaining 1,350 were held 
by 51 shareholders as follows: 
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Relation.shin* 

Shares 

Shares 

Shares 

Shares 

Shares 

An individual. 

A 

100 

B 

20 

C 

20 

n 

20 

E 

20 

His father. 

AF 

10 

BF 

10 

CF 

10 

DF 

10 

KF 

10 

His wifi* . 

AW 

10 

BW 

40 

CW 

40 

DW 

40 

F.W 

40 

His brother. 

AB 

10 

BB 

10 

CB 

10 

DB 

10 

KB 

10 

His son.. 

AS 

10 

BS 

40 

CS 

40 

DS 

40 

ES 

40 

His daughter by former marriage (son's 











half-sister^. 

ASHS 

10 

BSITS 

40 

osns 

40 

D3HS 

40 

F.SHS 

40 

Ilia brother's wife.-... . 

ABW 

10 

BBW 

10 

CBW 

10 

DBW 

160 

KBW 

10 

His wife’s father_ 

AWF 

10 

BWF 

10 

CWF 

no 

DWF 

10 

EWF 

10 

His wife’s brother.... 

AWB 

10 

BWB 

10 

CWB 

10 

DWB 

10 

EW B 

10 

His wife's brother’s wife.—. 

AWBW 

10 

BWBW 

10 

CWBW 

10 

DWBW 

10 

EWBW 

110 

Individual's partner____.... 

AP 

10 

















By applying the statutory rule provided 
in section 404 (a) (2) five individuals 
own more than 50 percent of the out¬ 
standing stock as follows: 

A (including AF. AW, AB. AS. ASHS. 


AP)_ 160 

B (Including BF. BW. BB. BS. BSHS).. 160 

CW (Including C. CS. CWF. CWB)_220 

DB (including D. DF, DBW)_..200 

CWB (including EW, EWF, EWBW)-170 

Total, or more than 50 percent— 910 


Individual A represents the obvious case 
where the head of the family owns the 
bulk of the family stock and naturally 
is the head of the group. A’s partner 
owns 10 shares of the stock. Individual 
B represents the case where he is still 
head of the group because of the owner¬ 
ship of stock by his immediate family. 
Individuals C and D represent cases 
where the individuals fall in groups 
headed in C’s case by his wife and in D’s 
case by his brother because of the pre¬ 
ponderance of holdings on the part of 
relatives by marriage. Individual E 
represents the case where the preponder¬ 
ant holdings of others eliminate that in¬ 
dividual from the group. 

The method of applying the family 
and partnership rule as illustrated in the 
foregoing example also applies in deter¬ 
mining the ownership of stock for the 
purposes stated in <b) and (c) of article 
404 (a)-l. 

Art. 404 (a)-4. Options .—In deter¬ 
mining the ownership of stock for any 
of the purposes set forth in article 404 

(a)-l, if any person has an option to ac¬ 
quire stock, such stock may be considered 
as owned by such person. The term “op¬ 
tion” as used in this article includes an 
option to acquire such an option and 
each one of a series of such options, so 
that the person who has an option on an 
option to acquire stock may be considered 
as the owner of the stock. 

Art. 404 (a)-5. Application of family - 
partnership and option rules. —The fam¬ 
ily and partnership rule provided in sec¬ 
tion 404 (a) (2) and article 404 (a)-3 
and the option rule provided in section 
404 (a) (3) and article 404 (a)-4 shall be 
applied— 

( a ) for the purpose stated in (a) of 
article 404 (a)~l, if, but only if, the 
effect of such application is to make the 
corporation a personal holding company, 
or 

(b) for the purpose stated in (b) of 
article 404 (a)-l, if, but only if, the effect 
of such application is to make the 


amounts received under a personal serv¬ 
ice contract or from the sale of such a 
contract personal holding company in¬ 
come, or 

(c) for the purpose stated in (c) of 
article 404 (a)-l, if, but only if, the 
effect of such application is to make the 
compensation for the use of property 
personal holding company income. 

The family and partnership rule and the 
option rule must be applied independ¬ 
ently for each of the purposes stated in 
article 404 (a)-l. 

Art. 404 (a) -6. Constructive owner- 
ship as actual ownership. —In determin¬ 
ing the ownership of stock for any of the 
purposes set forth in article 404 (a)-l— 

(a) stock constructively owned by a 
person by reason of the application of 
the rule provided in section 404 (a) (1), 
relating to stock not owned by an indi¬ 
vidual (see article 404 (a)-2) shall be 
considered as actually owned by such 
person for the purpose of again applying 
such rule or of applying the family and 
partnership rule provided in section 404 
(a) (2) (see article 404 (a)-3) in order 
to make another person the constructive 
owner of such stock, and 

(b) stock constructively owned by a 
person by reason of the application of 
the option rule provided in section 404 
(a) (3) (see article 404 (a)-4) shall be 
considered as actually owned by such 
person for the purpose of applying either 
the rule provided in section 404 (a) (1), 
relating to stock not owned by an indi¬ 
vidual, or the family and partnership rule 
provided in section 404 (a) (2) in order 
to make another person the constructive 
owner of such stock, but 

(c) stock constructively owned by an 
individual by reason of the application 
of the family and partnership rule pro¬ 
vided in section 404 (a) (2) shall not 
be considered as actually owned by such 
individual for the purpose of again ap¬ 
plying such rule in order to make an¬ 
other individual the constructive owner 
of such stock. 

The application of this article may 
be illustrated by the following examples: 

Example (1): A’s wife, AW, owns all 
of the stock of the M Corporation, which 
in turn owns all the stock of the O 
Corporation. The O Corporation in 
turn owns all the stock of the P 
Corporation. 

Under the rule provided in section 404 
(a) (1), relating to stock not owned by 
an individual, the stock in the P Cor¬ 


poration owned by the O Corporation 
is considered to be owned constructively 
by the M Corporation, the sole share¬ 
holder of the O Corporation. Such 
constructive ownership of the stock of 
the M Corporation is considered as 
actual ownership for the purpose of 
again applying such rule in order to 
make AW, the sole shareholder of the 
M Corporation, the constructive owner 
of the stock of the P Corporation. Simi¬ 
larly, the constructive ownership of the 
stock by AW is considered as actual 
ownership for the purpose of applying 
the family and partnership rule pro¬ 
vided in section 404 (a) (2) in order to 
make A the constructive owner of the 
stock of the P Corporation, if such ap¬ 
plication is necessary for any of the 
purposes set forth in article 404 (a)-l. 
But the stock thus constructively owned 
by A may not be considered as actual 
ownership for the purpose of again ap¬ 
plying the family and partnership rule in 
order to make another member of A’s 
family, for example, A’s father, the con¬ 
structive owner of the stock of the P 
Corporation. 

Example (2): B, an individual, owns 
all the stock of the R Coloration which 
has an option to acquire all the stock 
of the S Corporation, owned by C, an in¬ 
dividual, who is not related to B. 

Under the option rule provided in sec¬ 
tion 404 (a) (3) the R Corporation may 
be considered as owning constructively 
the stock of the S Corporation owned by 
C. Such constructive ownership of the 
stock by the R Corporation is considered 
as actual ownership for the purpose of 
applying the rule provided in section 
404 (a) (1), relating to stock not owned 
by an individual, in order to make B, 
the sole shareholder of the R Corpora¬ 
tion, the constructive owner of the stock 
of the S Corporation. The stock thus 
constructively owned by B by reason 
of the application of the rule provided 
in section 404 (a) (1) likewise is con¬ 
sidered as actual ownership for the pur¬ 
pose, if necessary, of applying the family 
and partnership rule provided in section 
404 (a) (2), in order to make another 
member of B’s family, for example. B’s 
wife, BW, the constructive owner of the 
stock of the S Corporation. However, 
the family and partnership rule could 
not again be applied so as to make still 
another individual the constructive 
owner of the stock of the S Corporation, 
that is, the stock constructively owned 
by BW could not be considered as actu¬ 
ally owned by her in order to make BW’s 
father the constructive owner of such, 
stock by a second application of the 
family and partnership rule. 

Art. 404 (a)-7. Option rule in lieu of 
family and partnership rule .—If, in de¬ 
termining the ownership of stock for 
any of the purposes set forth in article 
404 (a)-l stock may be considered as 
constructively owned by an individual by 
an application of both the family -part¬ 
nership rule provided in section 404 <a) 
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(2) (see article 404 (a)-3) and the op¬ 
tion rule provided in section 404 (a) (3) 
(see article 404 (a)-4) such stock shall 
be considered as owned constructively by 
the individual by reason of the applica¬ 
tion of the option rule. 

The application of this article may be 
illustrated by the following example: 

Example: Two brothers, A and B, each 
own 10 percent of the stock of the M 
Corporation, and A’s wife, AW, also owns 
10 percent of the stock of such corpora¬ 
tion. AW’s husband. A, has an option to 
acquire the stock owned by her at any 
time. It becomes necessary, for one of 
the purposes stated in article 404 <a)-l, 
to determine the stock ownership of B 
in the M Corporation. 

If the family and partnership rule were 
the only rule that applied in the case. B 
would be considered, under that rule, as 
owning 20 percent of the stock of the M 
Corporation, namely, his own stock plus 
the stock owned by his brother. In that 
event. B could not be considered as own¬ 
ing the stock held by AW since (1) AW is 
not a member of B's family and (2) the 
constructive ownership of such stock by 
A through the application of the family 
and partnership rule in his case is not 
considered as actual ownership so as to 
make B the constructive owner by a sec¬ 
ond application of the same rule with 
respect to the ownership of the stock. 
(See article 404 (a)-6.) 

However, there Is more than the family 
and partnership rule involved in this 
example. As the holder of an option upon 
the stock, A may be considered the con¬ 
structive ow r ner of his wife’s stock by the 
application of the option rule and with¬ 
out reference to the family relationship 
between A and AW. If A is considered as 
owning the stock of his wife by applica¬ 
tion of the option rule, then under article 
404 (a)-6, such constructive ownership 
by A is regarded as actual ownership for 
the purpose of applying the family and 
partnership rule so as to make another 
member of A’s family, for example B, the 
constructive owner of the stock. Hence, 
since A may be considered as owning his 
wife’s stock by applying both the family- 
partnership rule and the option rule, the 
provisions of section 404 (a) (6) apply 
and accordingly A must be considered the 
constructive owner of his wife’s stock 
under the option rule rather than the 
family-partnership rule. B thus be¬ 
comes the constructive owner of 30 per¬ 
cent of the stock of the M Corporation, 
namely, his own 10 percent. A’s 10 per¬ 
cent, and AW’s 10 percent constructively 
owned by A as the holder of an option on 
the stock. 

(Sec. 404. Stock oumership.] 

(b) Convertible securities .—Outstanding 
securities convertible Into stock (whether 
or not convertible during the taxable year) 
shall be considered as outstanding stock— 

(1) For the purpose of the stock ownership 
requirement provided in section 402 (a) (2), 
but only if the effect of the inclusion of all 
such securities is to make the corporation 
a personal holding company; 


(2) For the purpose of section 403 (e) (re¬ 
lating to personal service contracts), but only 
If the effect of the Inclusion of all such se¬ 
curities is to make the amounts therein re¬ 
ferred to includible under such subsection as 
personal holding company income: and 

(3) For the purpose of section 403 (f) (re¬ 
lating to the use of property by sharehold¬ 
ers). but only if the effect of the inclusion 
of all such securities is to make the amounts 
therein referred to includible under such sub¬ 
section as personal holding company income. 

The requirement in paragraphs (1). (2). and 
(3) that all convertible securities must be in¬ 
cluded if any arc to be Included shall be 
subject to the exception that, where some of 
the outstanding securities are convertible 
only after a later date than in the case of 
others, the class having the earlier conversion 
date may be included although the others are 
not included, but no convertible securities 
shall be included unless all outstanding se¬ 
curities having a prior conversion date are 
also included. 

Art. 404 (b)-l. Convertible securi¬ 

ties .—Under section 404 (b). outstand¬ 
ing securities of a corporation, such as 
bonds, debentures, or other corporate 
obligations, convertible into stock of the 
corporation (whether or not convertible 
during the taxable year) shall be con¬ 
sidered as outstanding stock of the cor¬ 
poration for the purpose of the stock 
ownership requirement provided in sec¬ 
tion 402 (a) (2), but only if the effect 
of such consideration is to make the 
corporation a personal holding company. 
Such convertible securities shall be con¬ 
sidered as outstanding stock for the pur¬ 
pose of section 403 (e), relating to 
amounts received under personal service 
contracts, or of section 403 (f), relating 
to compensation for the use of property, 
but only if the effect of such considera¬ 
tion is to make the amounts therein re¬ 
ferred to includible under such sections 
as personal holding company income. 
The consideration of convertible securi¬ 
ties as outstanding stock is subject to the 
exception that, if some of the outstand¬ 
ing securities are convertible only after 
a later date than in the case of others, 
the class having the earlier conversion 
date may be considered as outstanding 
stock although the others are not so con¬ 
sidered, but no convertible securities shall 
be considered as outstanding stock unless 
all outstanding securities having a prior 
conversion date are also so considered. 
For example, if outstanding securities 
are convertible in 1938, 1939, and 1940, 
those convertible In 1938 can be properly 
considered as outstanding stock without 
so considering those convertible in 1939 
or 1940, and those convertible in 1938 
and 1939 can be properly considered as 
outstanding stock without so consider¬ 
ing those convertible in 1940. However, 
the securities convertible in 1939 could 
not be properly considered as outstand¬ 
ing stock without so considering those 
convertible in 1938 and the securities 
convertible in 1940 could not be properly 
considered as outstanding stock without 
so considering those convertible in 1938 
and 1939. 

Sec. 405. Undistributed title IA net in¬ 
come .—For the purposes of this title, the 


term "undistributed Title IA net income" 
means the Title IA net income (as defined 
in section 408) minus— 

(a) The amount of the dividends paid 
credit provided in section 27 (a) without 
the benefit of paragraphs (3) and (4) 
thereof (computed without its reduction, 
under section 27 (b) (1), by the amount 
of the credit provided in section 26 (a), 
relating to interest on certain obligations 
of the United States and Government cor¬ 
porations); but, in the computation of the 
dividends paid credit for the purposes of 
this title, the amount allowed under sub¬ 
section (c) of this section in the computa¬ 
tion of the tax under this title for any 
preceding taxable year shall be considered 
as a dividend paid In such preceding taxable 
year and not in the year of distribution; 

(b) Amounts used or irrevocably set aside 
to pay or to retire indebtedness of any kind 
Incurred prior to January 1. 1934. if such 
amounts are reasonable with reference to 
the size and terms of such indebtedness: 

(c) Dividends paid after the close of the 
taxable year and before the 15th day of 
the third month following the close of the 
taxable year, if claimed under this subsec¬ 
tion in the return, but only to the extent 
to which such dividends are includible, for 
the purposes of Title I, in the computation 
of the basic surtax credit for the year of 
distribution; but the amount allowed under 
this subsection shall not exceed either: 

(1) The accumulated earnings and profits 
as of the close of the taxable yenr; or 

(2) The undistributed Title IA net income 
for the taxable year computed without re¬ 
gard to this subsection; or 

(3) 10 per centum of the sum of— 

(A) The dividends paid during the taxable 
year (reduced by the amount allowed under 
this subsection in the computation of the 
tax under this title for the taxable year 
preceding the taxable year); and 

(B) The consent dividends credit for the 
taxable year. 

Art. 405-1. Undistributed Title IA net 
income .—The term "undistributed Title 
IA net Income’’ means the Title IA net 
income (as defined in section 406 and 
article 406-1) minus (A) the amount of 
the dividends paid credit provided in 
section 27 (a) without the benefit of 
paragraphs <3), relating to the deficit 
credit, and (4) relating to the debt credit, 
thereof (computed without its reduc¬ 
tion, under section 27 (b) (1), by the 
amount of the credit provided in section 
26 (a), relating to interest on certain 
obligations of the United States and gov¬ 
ernment corporations), (B) amounts 
used or irrevocably set aside to pay or 
to retire indebtedness of any kind in¬ 
curred prior to January 1. 1934, if such 
amounts are reasonable with reference 
to the size and the terms of such indebt¬ 
edness (see article 405-2) and (C) divi¬ 
dends paid after the close of the taxable 
year and before the fifteenth day of the 
third month thereafter, if claimed under 
subsection (c) of section 405 in the re¬ 
turn. but only to the extent and subject 
to the limitations contained in that sub¬ 
section. In computing the dividends 
paid credit for the purposes of Title IA. 
the amount allowed under subsection (c) 
in the computation of the tax under Title 
IA for any preceding taxable year is con¬ 
sidered a dividend paid in such preceding 
taxable year and not in the year of 
distribution. 
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Art. 405-2. Amounts used or irrevoca¬ 
bly set aside to pay or to retire indebted¬ 
ness of any kind incurred prior to Jan¬ 
uary l t 1934 —(a) Indebtedness .—The 
term “indebtedness” means an obliga¬ 
tion, absolute and not contingent, to pay, 
on demand or within a given time, in 
cash or other medium, a fixed amount. 
The term “indebtedness” does not include 
the obligation of a corporation on its 
capital stock. 

The indebtedness must have been in¬ 
curred (or, if incurred by assumption, 
assumed) by the taxpayer prior to Jan¬ 
uary 1,1934. An indebtedness evidenced 
by bonds, notes or other obligations is¬ 
sued by a corporation is ordinarily in¬ 
curred as of the date such obligations 
are issued and the amount of such in¬ 
debtedness is the amount represented by 
the face value of the obligations. In the 
case of renewal or other changes in the 
form of an indebtedness, so long as the 
relationship of debtor and creditor con¬ 
tinues between the taxpayer and his 
creditor, the giving of a new promise to 
pay by the taxpayer will not have the 
effect of changing the date the indebted¬ 
ness was incurred. 

(b) Amounts used or irrevocably set 
aside. —The deduction is allowable, in any 
taxable year, only for amounts used or 
irrevocably set aside in that year. The 
use or irrevocable setting aside must be 
to effect the extinguishment or discharge 
of indebtedness. Since, therefore, in the 
case of renewal and other changes in the 
form of an indebtedness, the relationship 
of debtor and creditor continues between 
the taxpayer and his creditor, the mere 
giving of a new promise to pay by the 
taxpayer will not result in an allowable 
deduction. If amounts arc set aside in 
one year, no deduction is allowable for 
such amounts for a later year in which 
actually paid. As long as all other con¬ 
ditions are satisfied, the aggregate 
amount allowable as a deduction for any 
taxable year includes all amounts (from 
whatever source) used and, as well, all 
amounts (from whatever source) irrev¬ 
ocably set aside, irrespective of whether 
in cash or other medium. Double de¬ 
ductions were not permitted. 

(c) Reasonableness of the amounts 
with reference to the size and terms of 
the indebtedness. —The reasonableness of 
the amounts used or irrevocably set aside 
must be determined by reference to the 
size and terms of the particular indebted¬ 
ness. Hence, all the facts and circum¬ 
stances with respect to the nature, scope, 
conditions, amount, maturity, and other 
terms of the particular indebtedness must 
be shown in each case. 

Ordinarily an amount used to pay or 
retire an indebtedness, in whole or in 
part, at or prior to the maturity and 
in accordance with the terms thereof 
will be considered reasonable, and may be 
allowable as a deduction for the year 
in which so used, if no adjustment is 
required by reason of an amount set 
cside in a prior year for payment or 
retirement of the same indebtedness. 


All amounts irrevocably set aside for 
the payment or retirement of an indebt¬ 
edness in accordance with and pursuant 
to the terms of the obligation, for ex¬ 
ample, the annual contribution to 
trustees required by the provisions of a 
mandatory sinking fund agreement, will 
be considered as complying with the 
statutory requirement of reasonableness. 
To be considered reasonable it is not 
necessary that the plan of retirement 
provide for a retroactive setting aside of 
amounts for years prior to that in which 
the plan is adopted. However, if a vol¬ 
untary plan was adopted prior to 1934, 
no adjustment is allowable in respect of 
the amounts set aside in the years prior 
to 1934. 

id) General. —The burden of proof 
will rest upon the taxpayer to sustain 
the deduction claimed. Therefore, the 
taxpayer must furnish the information 
required by the return, and such other 
information as the Commissioner may 
require in substantiation of the deduc¬ 
tion claimed. 

Sec. 406. Title 1A net income. —For the 
purposes of this title the term "Title IA net 
income" means the net income with the 
following adjustments: 

(a) Additional deductions. —There shall be 
allowed as deductions— 

(1) Federal Income, war-profits, and ex¬ 
cess-profits taxes paid or accrued during the 
taxable year to the extent not allowed as a 
deduction under section 23; but not includ¬ 
ing the tax imposed by section 102. section 
401, or a section of a prior income-tax law 
corresponding to cither of such sections. 

(2) In lieu of the deduction allowed by 
section 23 (q), contributions or gifts pay¬ 
ment of which is made within the taxable 
year to or for the use of donees described in 
section 23 (q) for the purposes therein speci¬ 
fied, to an amount which does not exceed 
15 per centum of the taxpayer’s net income, 
computed without the benefit of this para¬ 
graph and section 23 (q), and without the 
deduction of the amount disallowed under 
subsection (b) of this sectj$». 

(3) In the case of a corporation organized 
prior to January 1. 1936, to take over the 
assets and liabilities of the estate of a dece¬ 
dent. amounts paid in liquidation of any 
liability of the corporation based on the 
liability of the decedent to make contribu¬ 
tions or gifts to or for the use of donees 
described in section 23 (o) for the purposes 
therein specified, to the extent such liability 
of the decedent existed prior to January 1. 
1934. No deduction shall be allowed under 
paragraph (2) of this subsection for a tax¬ 
able year for which a deduction is allowed 
under this paragraph. 

(b) Deductions not allowed. —The aggre¬ 
gate of the deductions allowed under sec¬ 
tion 23 (a), relating to expenses, and section 
23 (1). relating to depreciation, which are 
allocable to the operation and maintenance 
of property owned or operated by the cor¬ 
poration. shall be allowed only in an amount 
equal to the rent or other compensation re¬ 
ceived for the use of, or the right to use, the 
property, unless it is established (under regu¬ 
lations prescribed by the Commissioner with 
the approval of the Secretary) to the satis¬ 
faction of the Commissioner: 

(1) That the rent or other compensation 
received was the highest obtainable, or. if 
none was received, that none was obtainable; 

(2) That the property was held In the 
course of a business carried on bona fide for 
profit; and 

(3) Either that there was reasonable ex¬ 
pectation that the operation of the property 


would result In a profit, or that the property 
was necessary to the conduct of the business. 

Art. 405-1. Title IA net income. — The 
term “Title IA net income” means, in 
the case of a domestic corporation, the 
gross income as defined in section 22 less 
the deductions provided in section 23 
subject to the qualifications, limitations, 
and exceptions provided in section 406! 
In the case of a foreign corporation, 
whether resident or nonresident, which 
files or causes a return to be filed, the 
“Title IA net income” means the net in¬ 
come from sources within the United 
States (gross income from sources with¬ 
in the United States as defined in sec¬ 
tion 119 and the regulations thereunder 
less statutory deductions) subject to the 
qualifications, limitations and exceptions 
provided in section 406. In the case of 
a foreign corporation, whether resident 
or nonresident, which files no return the 
“Title IA net income” means the gross 
income from sources within the United 
States as defined in section 119 and the 
regulations thereunder less the deduc¬ 
tions enumerated in section 406 (a) but 
without the benefit of any deductions 
under Title I (see section 233). 

Tlie “Title IA net Income” includes in¬ 
terest upon obligations of the United 
States and obligations of a corporation 
organized under Act of Congress, if such 
corporation is an instrumentality of the 
United States, except as provided in sec¬ 
tion 22 (b) (4). The “Title IA net in¬ 
come” does not include interest on 
obligations of States or Territories of the 
United States or any political subdi¬ 
vision thereof or of the District of Colum¬ 
bia or of the possessions of the United 
States. 

The foreign tax credit permitted by 
section 131 with respect to the taxes im¬ 
posed by Title I is not allowed with re¬ 
spect to the surtax imposed by section 
401. However, the deduction of foreign 
taxes under section 23 (c) is permitted 
for the purposes of the surtax even if for 
the purposes of the corporate tax im¬ 
posed by Title I a credit for such taxes 
is taken. 

In addition to the qualifications, limi¬ 
tations. and exceptions provided in sec¬ 
tion 406 (a), under section 406 (b) the 
aggregate of the deductions allowed un¬ 
der section 23 (a), relating to expenses, 
and section 23 (1), relating to deprecia¬ 
tion, which are allocable to the operation 
and maintenance of property owned or 
operated by the company shall be allowed 
only in an amount equal to the rent or 
other compensation received for the use 
of, or the right to use, the property, un¬ 
less it is established to the satisfaction 
of the Commissioner: 

(1) That the rent or other compensa¬ 
tion received was the highest obtainable, 
or if none was received, that none was 
obtainable; 

(2) That the property was held in the 
course of a business carried on bona fide 
for profit; and 
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(3) Either that there was reasonable 


expectation that the operation of the 
property would result in a profit, or that 
the property was necessary to the con¬ 
duct of the business. 

The burden of proof will rest upon the 
taxpayer to sustain the deduction 
claimed. If, in computing its Title IA net 
income, a personal holding company 
claims deductions for expenses and depre¬ 
ciation allocable to the operation and 
maintenance of property owned or oper¬ 
ated by the company, in an aggregate 
amount in excess of the rent or other 
compensation received for the use of, or 
the right to use, the property, it shall at¬ 
tach to its income tax return a statement 
setting forth its claim for allowance of the 
additional deductions together with a 
complete statement of the facts and cir¬ 
cumstances pertinent to its claim and 
the arguments on which it relies. Such 
statement shall set forth: 

(a) A description of the property: 

( b ) The cost or other basis to the cor¬ 
poration and the nature and value of the 
consideration paid for the property; 

(c) The name and address of the per¬ 
son from whom acquired and the date 
thereof; 

< d) The name and address of the per¬ 
son to whom leased or rented, or the 
person permitted to use the property, 
and the number of shares of stock, if any, 
held by such person and the members of 
his family; 

( e ) The nature and gross amount of 
the rent or other compensation received 
for the use of. or the right to use, the 
property during the taxable year and 
for each of the five preceding years and 
the amount of the expanses incurred 
with respect to. and the depreciation sus¬ 
tained on, the property for such years; 

(/) Evidence that the rent or other 
compensation was the highest obtainable 
and. if none was received, a statement 
of the reasons therefor; 

(.0) A copy of the contract, lease or 
rental agreement; 

(h) The purpose for which the prop¬ 
erty was used; 

(i) The business carried on by the 
corporation with respect to which the 
property was held and the gross income, 
expenses and net income derived from 
the conduct of such business for the tax¬ 
able year and for each of the five pre¬ 
ceding years; 

(;) A statement of any reasons which 
existed for expectation that the opera¬ 
tion of the property would be profitable, 
or a statement of the necessity for the 
use of the property in the business of 
the corporation, and the reasons why the 
property was acquired; and 

(fc) Any other information pertinent 
to the taxpayer’s claim. 

Art. 406-2. Illustration of computation 
of Title IA net income , undistributed 
Title IA net income , and surtax .—The 
method of computation of the Title IA 
net income, the undistributed Title IA 
Ho. 20 — ■ 6 


net Income, and the surtax under Title 
IA may be illustrated as follows: 

The following facts exist with respect 
to the O Corporation, a personal holding 
company which is on the cash receipts 
and disbursements basis, for the calen¬ 
dar year 1938: 

The net income, as computed under 
Title I. amounts to $190,000. 

Federal income tax for the year 1937 
paid March 15, 1938, aggregates $17,500. 
This amount includes the surtax under 
section 14 of the Revenue Act of 1936 
but does not Include excess-profits tax 
imposed by section 106 of the Revenue 
Act of 1935, surtax imposed by section 
102 of the Revenue Act of 1936, or sec¬ 
tion 351 of the latter Act as amended 
by the Revenue Act of 1937, or a section 
of a prior income-tax law corresponding 
to either of such sections 102 or 351. 

Contributions or gifts payment of 
which is made to or for the use of donees 
described in section 23 (q> for the pur¬ 
poses therein specified amount to $35,000, 
of which $10,000 is deducted in arriving 
at the net income under Title I. 

Rent in the amount of $10,000 was re¬ 
ceived from the principal shareholder of 
the corporation for the use of a country 
estate which had been previously ac¬ 
quired from such shareholder in ex¬ 
change for its capital stock. The expenses 
of the corporation allocable to the main¬ 
tenance and operation of the country 
estate amount to $30,000. The yearly 
depreciation on the depreciable property 
of the estate amounts to $5,009. The 
corporation has not established its right 
to claim the entire amount of the ex¬ 
penses and depreciation applicable to the 
estate as provided in section 406 <b) and 
article 406-1. 

Dividends paid by the corporation to 
its shareholders during the taxable year 
which are allowable as a credit under 
section 27 (a) amount to $125,000. 

The amount used during the year to 
pay indebtedness incurred by the corpo¬ 
ration prior to January 1,1934, is $31,750. 

On March 1.1939, the corporation paid 
its shareholders a taxable dividend of 
$15,000 and in its return, on Form 1120H, 
claimed a deduction for that amount 
under section 405 (c). Its accumulated 
earnings and profits as of the close of the 
taxable year 1938 were more than $15,000. 

The Title IA net income, the undis¬ 
tributed Title IA net income, and the 
surtax are computed as follows: 


Net Income under Title I_$190,000 

Add: 

Contributions deductible in com¬ 
puting net Income under sec¬ 
tion 21.. 10,000 

Aggregate of expenses and depre¬ 
ciation relating to the country 
estate in excess of the income 
derived therefrom_ 25,000 


Net income computed with¬ 
out the benefit of a deduc¬ 
tion for contributions and 
without the benefit of the 
amount disallowed under 
section 406 (b)_ 225,000 


Less: 

Federal Income taxes_$17, 500 

Contributions deductible 
under section 406 (a) 

(2) (15 percent of 

$225,000)_ 33,750 

- $51,250 


Title IA net Income_ 173, 750 

Less: 

Dividends paid credit-. $125,000 
Amount used to pay in¬ 
debtedness_ 31.750 

- 156,750 


Undistributed Title IA net Income 
(before applying section 405 

(c)).... 17.000 

Dividends paid March 1. 1939 
(subject to limitation in section 
405 (c) (3)).... 12.500 


Undistributed Title IA net 

income- 4.500 

Amount taxable at 65 percent (not 

in excess of $2,000)_ 2,000 

Amount taxable at 75 percent 

($4,500 minus $2,000)_ 2.503 

Surtax on $2,000 at 65 percent_ 1.300 

Surtax on $2,500 at 75 percent_ 1.875 


Total surtax_ 3,175 

Sec. 407. Deficiency dividends—Credits and 
refunds. — (a) Credit against unpaid defici¬ 
ency. —If the amount of a deficiency with 
respect to the tax imposed by this title for 
any taxable year has been established— 

(1) by a decision cf the Beard of Tax 
Appeals which has become final; or 

( 2 ) by a closing agreement made under 
section C06 of the Revenue Act of 1928, as 
amended; or 

(3) by a final Judgment in a suit to which 
the United States is a party; 

then a deficiency dividend credit shall be 
allowed against the amount of the deficiency 
so established and all Interest, additional 
amounts, and additions to the tax provided 
by law not paid on or before the date when 
claim for a deficiency dividend credit is filed 
under subsection id). Tbe amount of such 
credit shall be 65 per centum of tire amount 
of deficiency dividends, as defined in cub- 
section (c), not in excess of $ 2 , 000 , plus 75 
per centum of the amount of such dividends 
in excess of $ 2 , 000 ; but such credit shall not 
exceed the portion of the deficiency so es¬ 
tablished which Is not paid on or before the 
date of the closing agreement, or the date 
the decision of the Board or the Judgment 
becomes final, as the case may be. Such 
credit shall be allowed as of the date the 
claim for deficiency dividend credit Is filed. 

(l>) Credit or refund of deficiency paid .— 
When the Commissioner has determined that 
there is a deficiency with respect to the tax 
imposed by this title and the corporation 
has paid any portion of such asserted defi¬ 
ciency and it has been established— 

(1) by a decision of the Board of Tax Ap¬ 
peals which has become final; or 

( 2 ) by a closing agreement made under 
section 606 of the Revenue Act of 1928. os 
amended; or 

(3) by a final Judgment in a suit against 
the United States for refund— 

(A) If such suit is brought within six 
months after the corporation became entitled 
to bring suit, and 

(B) If claim for refund was filed within 
six months after the payment of such 
amount; 

that any portion of the amount so paid was 
the whole or a part of n deficiency at the 
time when paid, then there shall be credited 
or refunded to the corporation an amount 
equal to 65 per centum of the amount of 
deficiency dividends not In excess of $ 2 , 000 . 
plus 75 per centum of the amount of such 
dividends in excess of $ 2 , 000 . but such credit 
or refund shall not exceed the portion so 
paid by the corporation. Such credit or 
refund shall be made as provided In section 
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322 but without regard to subsection (b) or 
subsection (c) thereof. No interest shall be 
allowed on such credit or refund. No credit 
or refund shall be made under this subsec¬ 
tion with respect to any amount of tax paid 
after the date of the closing agreement, or 
the date the decision of the Board or the 
Judgment becomes final, as the case may be. 

(c) Deficiency dividends. —(1) Definition .— 
For the purpose of this title, the term “defi¬ 
ciency dividends” means the amount of the 
dividends paid, on or after the date of the 
closing agreement or on or after the date 
the decision of the Board or the Judgment 
becomes final, as the case may be. and prior 
to filing claim under subsection (d). which 
are includible, for the purposes of Title I. 
in the computation of the basic surtax credit 
for the year of distribution. No dividends 
shall be considered as deficiency dividends 
for the purposes of allowance of credit under 
subsection (a) unless (under regulations pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secret ary) the corporation files, 
within thirty days after the date of the 
closing agreement, or the date upon which 
the decision of the Board or Judgment be¬ 
comes final, as the case may be. notification 
(which specifies the amount of the credit 
intended to be claimed) of its intention to 
have the dividends so considered. 

(2) Effect on dividends paid credit. —(A) 
For taxable year in which paid. —Deficiency 
dividends paid in any taxable year (to the 
extent of the portion thereof with respect 
to which the credit under subsection (a), 
or the credit or refund under subsection (b). 
or both, are allowed) shall be subtracted 
from the basic surtax credit for such year, 
but only for the purpose of computing the 
tax under this title for such year and succeed¬ 
ing years. 

(B) For prior taxable year. —Deficiency 
dividends paid in any taxable year (to the 
extent of the portion thereof with respect 
to which the credit under subsection (a), 
or the credit or refund under subsection (b), 
or both, are allowed) shall not be allowed 
under section 405 (c) in the computation of 
the tax under this title for any taxable year 
preceding the taxable year in which paid. 

(d) Claim required. —No deficiency divi¬ 
dends credit shall be allowed under sub¬ 
section (a) and no credit or refund shall be 
made under subsection (b) unless (under 
regulations prescribed by the Commissioner 
with the approval of the Secretary) claim 
therefor is filed within sixty days after the 
date of the closing agreement, or the date 
upon which the decision of the Board or 
Judgment becomes final, as the case may be. 

(e) Suspension of statute of limitations and 
stay of collection. —(1) Suspension of running 
of statute. —If the corporation files a notifi¬ 
cation, as provided in subsection (c), to have 
dividends considered as deficiency dividends, 
the running of the statute of limitations 
provided in section 275 or 276 on the making 
of assessments and the bringing of distraint 
or a proceeding in court for collection, in 
respect of the deficiency and all interest, 
additional amounts, and additions to the 
tax provided by law. shall be suspended for 
a period of two years after the date of the 
filing of such notification. 

(2) Stay of collection. —In the case of 
any deficiency with respect to the tax im¬ 
posed by this title established as provided 
In subsection (a) — 

(A) The collection of the deficiency and 
all Interest, additional amounts, and addi- 
tions tc the tax provided for by law shall, 
except In cases of Jeopardy, be stayed until 
the expiration of thirty days after the date 
of the closing agreement, or the date upon 
which the decision of the Board or Judg¬ 
ment becomes final, as the case may be. 

(B) If notification has been filed as pro¬ 
vided in subsection (c) the collection of 
such part of the deficiency as is not in 
excess of either the credit allowable under 
subsection (a) or the amount which in 
the notification is specified as Intended to be 
claimed as credit shall, except in cases of 


Jeopardy, be stayed until the expiration of 
sixty dayB after the date of the closing 
agreement, or the date upon which the de¬ 
cision of the Board or Judgment becomes 
final, as the case may be. 

(C) If claim for deficiency dividend credit 
is filed under subsection (d). the collection 
of such part of the deficiency a3 is not in 
excess of either the credit allowable under 
subsection (a) or the amount claimed, shall 
be stayed until the date the claim for credit 
is disallowed (in whole or in part), and if 
disallowed in part collection shall be made 
only of the part disallowed. 

No distraint or proceeding in court shall be 
begun for the collection of an amount the 
collection of which is stayed under subpara¬ 
graph (A). (B), or (C). during the period 
for which the collection of such amount is 
stayed. 

(/) Credit or refund denied if fraud, etc .— 
No deficiency dividend credit shall be al¬ 
lowed under subsection (a) and no credit or 
refund shall be made under subsection (b) 
if the closing agreement, decision of the 
Board, or Judgment contains a finding that 
any part of the deficiency is due to fraud 
with intent to evade tax. or to failure to file 
the return under this title within the time 
prescribed by law or prescribed by the Com¬ 
missioner in pursuance of law. unless it is 
shown that such failure to file is due to 
reasonable cause and not due to willful 
neglect. 

Art. 407-1. Purpose and scope of de¬ 
ficiency dividend credit. —Section 407 
provides a method under which, by vir¬ 
tue of dividend distributions, a corpora¬ 
tion may, under certain conditions (see 
article 407-3), be relieved from the pay¬ 
ment of a deficiency in the surtax im¬ 
posed by Title IA with respect to any 
taxable year beginning after December 
31, 1937, or. if any portion of such de¬ 
ficiency has been paid, may be entitled, 
under certain conditions (see article 
407-4), to a credit or refund of such 
portion. The deficiency must be estab¬ 
lished in the manner specified in sec¬ 
tion 407 (a) (1), (2), or (3) or section 
407 (b) (1), (2), or (3) and the divi¬ 
dends must be paid on the date so es¬ 
tablished or within 60 days thereafter. 
For what constitutes payment of a divi¬ 
dend, see article 27 (b)-2. 

The benefit of section 407 is not ex¬ 
tended to the satisfaction of any inter¬ 
est. additional amounts, or additions to 
the tax provided by law with respect 
to the deficiency and such amounts re¬ 
main payable as if that section had not 
been enacted. The benefit is denied to 
any deficiency attributable, in whole or 
in part, to fraud with intent to evade 
the tax, or to a failure to file a timely 
return without reasonable cause for such 
failure. See section 407 (f). 

Art. 407-2. Date when decision by 
Board or court becomes final. —The 
date upon which a decision by the 
Board of Tax Appeals becomes final is 
prescribed in section 1005 of the Rev¬ 
enue Act of 1926, as amended. See 
paragraph 16 of the Appendix to these 
regulations. 

The date upon which a judgment of 
a court becomes final must be deter¬ 
mined upon the basis of the facts in the 
particular case. Ordinarily, a judgment 
of a United States district court becomes 
final upon the expiration of the time al¬ 


lowed for taking an appeal, if no such 
appeal is duly taken, within such time; 
and a judgment of the United States 
Court of Claims becomes final upon the 
expiration of the time allowed for filing 
a petition for certiorari if no such peti¬ 
tion is duly filed within such time. 

Art. 407-3. Credit against unpaid de¬ 
ficiency —(a) General. —If the amount 
of a deficiency with respect to the tax 
imposed by Title IA for any taxable year 
beginning after December 31, 1937, has 
been established as provided in section 
407 (a) (1), (2). or (3), the corpora¬ 
tion, under certain circumstances, is en¬ 
titled to a deficiency dividends credit 
which, though it may not exceed the 
amount of the deficiency, is to be applied 
against the amount of such deficiency 
and all interest, additional amounts, and 
additions to the tax provided by law not 
paid on or before the date when the 
claim for a deficiency dividends credit 
is filed under section 407 (d). The 
amount of the deficiency dividends credit 
is 65 percent of the amount of “de¬ 
ficiency dividends’* (as defined in section 
407 (c)) not in excess of $2,000 plus 
75 percent of the amount of such 
dividends in excess of $2,000, and the 
allowance of the credit is subject to the 
following conditions, qualifications and 
limitations: 

(1) The corporation is required under 
section 407 (c), within 30 days after 
the date of the closing agreement or 
the date upon which the decision of the 
Board or the judgment becomes final, 
to file a notice of its intention to claim 
a deficiency dividends credit, which no¬ 
tice shall specify the amount of the 
credit intended to be claimed; 

(2) The corporation is required under 
section 407 (d), within 60 days after the 
date of the closing agreement or the date 
upon which the decision of the Board 
or judgment becomes final, to file a claim 
with respect to the credit for deficiency 
dividends; 

(3) The deficiency dividends are re¬ 
quired under section 407 (c) to be paid 
prior to the filing of the claim for a 
deficiency dividends credit and such 
dividends must be of such a nature as 
to constitute taxable dividends in the 
hands of such of the shareholders as are 
subject to taxation under Title I for the 
year in which paid (see section 27 (i), 
and must be nonpreferential (see section 
27 (h)); and 

(4) Under section 407 (a) the defi¬ 
ciency dividends credit shall not exceed 
the portion of the deficiency (not count¬ 
ing the interest, additional amounts, and 
additions to the tax, provided by law) 
which is not paid on or before the date 
of the closing agreement, or the date the 
decision of the Board or the judgment 
becomes final, as the case may be. 

(b) Form of notification.—' The notice 
of intention to have dividends considered 
as deficiency dividends for the purposes 
of the allowance of credit under section 
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407 (a) shall be made, under oath or 
affirmation, on Form 975, copies of 
which, upon request, may be procured 
from any collector. 

(c) Contents of notification. —The no¬ 
tification shall, in accordance with the 
provisions of this article and the in¬ 
structions on the form, set forth the 
following information: 

(1) The name and address of the cor¬ 
poration ; 

(2) The place and date of incorpora¬ 
tion; 

(3) The amount of the unpaid de¬ 
ficiency with respect to the tax imposed 
by Title IA; how it was established 
(closing agreement. Board decision or 
court Judgment); the date thereof and 
the taxable year or years involved; 

(4) The amount of the credit intended 
to be claimed as a deficiency dividends 
credit; and 

(5) Such other information as may be 
required by the notification form. 

( d ) Time and place of filing notifica¬ 
tion. —The notification required by sec¬ 
tion 407 (c) (1) and this article shall 
be filed with the Commissioner of In¬ 
ternal Revenue, Washington, D. C., at¬ 
tention Income Tax Unit, Records Divi¬ 
sion, within 30 days after the date of the 
closing agreement, or the date upon 
which the decision of the Board or judg¬ 
ment becomes final, as the case may be. 

(e) Claim for deficiency dividends 
credit. —For claims for deficiency divi¬ 
dends credits, see article 407-5. 

Art. 407-4. Credit or refund of defi¬ 
ciency paid. —If the Commissioner has de¬ 
termined that there is a deficiency with 
respect to the tax imposed by Title IA 
for any taxable year beginning after De¬ 
cember 31, 1937, and the corporation has 
paid any portion of such asserted defi¬ 
ciency, the corporation, under certain 
circumstances, is entitled to a credit or 
refund of such deficiency. The amount 
of the credit or refund is 65 percent of 
the amount of “deficiency dividends” (as 
defined in section 407 (c)) not in ex¬ 
cess of $2,000, plus 75 percent of the 
amount of such dividends in excess of 
$2,000. and the allowance of the credit 
or refund is subject to the following con¬ 
ditions, qualifications and limitations: 

(1) It must be established that the 
amount for which credit or refund is 
sought was the whole or a part of a 
deficiency at the time when paid, and 
such fact must be established as pro¬ 
vided in section 407 (b) (1), (2) or (3); 

(2) The corporation is required under 
section 407 (d). within 60 days after the 
date of the closing agreement or the 
date upon which the decision of the 
Board or the judgment becomes final to 
file a claim for credit or refund; 

f 3) The “deficiency dividends” are re¬ 
quired under section 407 (c), to be paid 
prior to the filing of the claim for credit 
or refund and such dividends must be 
of such a nature as to constitue taxable 
dividends in the hands of such of the 


shareholders as are subject to taxation 
under Title I for the year in which paid 
(see section 27 (i)), and must be non- 
preferential (see section 27 (h)); 

(4) The credit or refund shall not 
exceed the portion of the deficiency (not 
counting the interest, additional 
amounts, and additions to the tax, pro¬ 
vided by law) which was paid by the 
corporation; 

(5) The credit or refund shall be 
made as provided in section 322, but 
without regard to section 322 (b) (re¬ 
lating to the limitations on the allow¬ 
ance of refunds or credits), or section 
322 (c) (relating to the effect of peti¬ 
tions to the Board on refunds or 
credits) ; 

(6) No credit or refund shall be made 
under section 407 (b) with respect to any 
amount of tax paid after the date of the 
closing agreement, or the date the deci¬ 
sion of the Board or the judgment be¬ 
comes final, as the case may be; and 

(7) No interest shall be allowed on 
the credit or refund. 

Art. 407-5. Claim for deficiency divi¬ 
dends credit or credit or refund — (a) 
General. —A claim for a deficiency divi¬ 
dends credit under section 407 (a), re¬ 
lating to credit against unpaid defi¬ 
ciency, and under section 407 (b), 

relating to credit or refund of deficiency 
paid, must be filed within 60 days after 
the date of the closing agreement, or 
the date upon which the decision of the 
Board or judgment becomes final, as the 
case may be. 

(b> Form of claim. —The claim for a 
deficiency dividends credit, or credit or 
refund, shall be made in duplicate, under 
oath or affirmation, on Form 976, copies 
of which, upon request, may be procured 
from any collector. 

(c) Contents of claim. —There shall be 
attached to and made a part of the 
claim a certified copy of the resolution 
of the board of directors, or other 
authority, authorizing the payment of 
the dividend with respect to which the 
claim is filed. In addition the claim 
shall, in accordance with the provisions 
of this article and the instructions on 
the form, set forth the following 
information: 

(1) The name and address of the cor¬ 
poration ; 

(2) The place and date of incorpora¬ 
tion; 

(3) The amount of the deficiency de¬ 
termined with respect to the tax imposed 
by Title IA and the taxable year or years 
involved; the amount of the unpaid de¬ 
ficiency or, if the deficiency has been 
paid in whole or in part, the date of pay¬ 
ment and the amount thereof; a state¬ 
ment as to how the deficiency was estab¬ 
lished, if unpaid, or if paid in whole or 
in port, how it was established that any 
portion of the amount paid was a defi¬ 
ciency at the time when paid and In 
either case whether it was by closing 
agreement, Board decision or court 


judgment and the date thereof; if estab¬ 
lished by a final judgment in a suit 
against the United States for refund, the 
date of payment of the deficiency, the 
date claim for refund was filed and the 
date the suit was brought; if established 
by a Board decision or court judgment 
a copy thereof shall be attached, together 
with an explanation of how the decision 
or judgment became final; 

(4) The amount and date of payment 
of the dividend with respect to which the 
claim for deficiency dividends credit, or 
credit or refund, is filed; 

(5) A statement setting forth the vari¬ 
ous classes of stock outstanding, the 
name and address of each shareholder, 
the class and number of shares held by 
each on the date of payment of the divi¬ 
dend with respect to which the claim is 
filed, and the amount of such dividend 
paid to each shareholder; 

(6) The amount claimed as a deficiency 
dividends credit; and 

(7) Such other information as may be 
required by the claim form. 

(d) Time and place of filing claim .— 
The claim required by section 407 (d) 
and this article shall be filed with the 
Commissioner of Internal Revenue, 
Washington. D. C., attention Income Tax 
Unit, Records Division, within 60 days 
after the date of the closing agreement, 
or the date upon which the decision of 
the Board or judgment becomes final, as 
the case may be. 

Art. 407-6. Effect of deficiency divi¬ 
dends on dividends paid credit .—No du¬ 
plication of credit allowances with re¬ 
spect to any “deficiency dividends” is 
permitted. If a corporation claims and 
receives the benefit of the provisions of 
section 407 based upon a distribution of 
“deficiency dividends,” that distribution 
does not become a part of the basic sur¬ 
tax credit for the purposes of *11116 IA; 
nor is it made the basis of the 2V 2 - 
month carry-back credit provided for in 
section 405 (c). 

Art. 407-7. Suspension of statute of 
limitations and stay of collection — (a) 
Susryenston of running of statute .—If a 
corporation files a notification of its in¬ 
tent to have certain dividends con¬ 
sidered as “deficiency dividends” as pro¬ 
vided in section 407 (c). then the run¬ 
ning of the statute of limitations upon 
the assessment and collection of the 
established deficiency and all interest, 
additional amounts, and additions to the 
tax provided by law, is suspended for a 
period of two years after the date of 
the filing of such notification. 

(b) Stay of collection.—The Act pro¬ 
vides that, except in case of jeopardy, 
the collection of the established defici¬ 
ency and all Interest, additional amounts, 
and additions to the tax provided by law, 
is stayed for a period of 30 days subse¬ 
quent to the final determination of the 
amount thereof. If within such 30-day 
period the corporation files with the 
Commissioner the prescribed notification 
of intention to seek the benefit of section 
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407. the collection of the established de¬ 
ficiency. to the extent of the amount of 
the credit specified by the corporation 
in such notification if not in excess of 
the amount allowable under section 407 
(a), is. except in cases of jeopardy, 
stayed for a period of 60 days subsequent 
to the final determination of the amount 
thereof. The filing of a claim for a defi¬ 
ciency dividends credit under section 407 
(d) effects a further stay of collection of 
that portion of the established deficiency 
covered by the claim if not in excess of 
the amount allowable under section 407 
(a), until the date the claim is disal¬ 
lowed (in whole or in part) by the Com¬ 
missioner. The Act further provides that 
where collection has been stayed as above 
indicated no distraint or proceeding in 
court shall be begun for the collection of 
the amount stayed during the period for 
which it is stayed. The Commissioner, 
notwithstanding the provisions of sec¬ 
tion 272 (b), may refrain from assessing 
the Title IA deficiency (plus interest, ad¬ 
ditional amounts, and additions to the 
tax) until the claim for the deficiency 
dividends credit is disposed of. After 
such claim is allowed or rejected, either 
in whole or in part, the entire amount 
of the deficiency (plus interest, additional 
amounts, and additions to the tax) will 
be assessed, if not already assessed. The 
amount of the claim for the deficiency 
dividends credit to the extent allowed 
will be credited against the amount so 
assessed, and the remainder of the 
amount assessed will be collected in the 
usual manner. 

Sec. 408. Meaning of terms used .—The 
terms used in this title shall have the same 
meaning as when used in Title I. 

Sec. 409. Administrative provisions .—AU 
provisions of law (including penalties) ap¬ 
plicable in respect of the taxes imposed by 
Title I. shall insofar as not Inconsistent with 
this title, be applicable in respect of the tax 
imposed by this title, except that the provi¬ 
sions of section 131 shall not be applicable. 

Art. 409-1. Return and payment of 
tax. —A separate return is required for 
the surtax imposed by section 401. Such 
returns shall be made on Form 1120H. 
In the case of a personal holding com¬ 
pany which is a domestic corporation, the 
return is required to be made within the 
time provided by section 53 and in the 
case of a foreign corporation within the 
time provided in section 235. The tax 
shown by the corporation on its return 
must be paid in the case of a domestic 
corporation within the time provided in 
section 56 and in the case of a foreign 
corporation within the time provided in 
section 236. The same provisions of law 
relating to the period of limitations for 
assessment and collection which govern 
the taxes imposed by Title I also apply 
to the surtax imposed under Title IA. 
However, since the surtax imposed under 
Title IA is a distinct and separate tax 
from those imposed under Title I, the 
making of a return under Title I will not 
start the period of limitations for assess¬ 
ment of the surtax imposed under Title 
IA, If the corporation subject to sec¬ 


tion 401 fails to file a return the tax may 
be assessed at any time. If the Com¬ 
missioner finds a deficiency in respect of 
the tax imposed by section 401 of Title IA, 
he is required to follow the same pro¬ 
cedure which applies to deficiencies in 
income tax under Title I. The penalties 
applicable to the income taxes imposed 
under Title I, as well as the provisions of 
Title I relating to interest and additions 
to the tax, also apply to the surtax im¬ 
posed by section 401. The administrative 
provisions applicable to the surtax im¬ 
posed by section 401 are not confined to 
those contained in Title I but embrace 
all administrative provisions of law which 
have any application to income taxes. 

Art. 409-2. Determination of tax , 
assessment, collection. —The determina¬ 
tion, assessment and collection of the tax 
imposed by section 401 and the examina¬ 
tion of returns and claims in connec¬ 
tion therewith, will be made under such 
procedure as may be prescribed from 
time to time by the Commissioner. 

Sec. 410. Improper accumulation of sur¬ 
plus. —For surtax on corporations which 
accumulate surplus to avoid surtax on share¬ 
holders. see section 102. 

Sec. 411. Foreign personal holding com¬ 
panies. —For provisions relating to foreign 
personal holding companies and their share¬ 
holders. see Supplement P of Title I. 

CHAPTER XXXVin 

Title VI—General Provisions 

Sec. 901. Definitions. —(a) When used in 
this Act— 

(1) The term “person” means an indi¬ 
vidual. a trust or estate, a partnership, or 
a corporation. 

(2) The term "corporation” Includes asso¬ 
ciations, Joint-stock companies, and insur¬ 
ance companies. 

(3) The term “partnership” Includes a 
syndicate, group, pool, Joint venture, or 
other unincorporated organization, through 
or by means of which any business, finan¬ 
cial operations, or venture is carried on, 
and which is not. within the meaning of this 
Act, a trust or estate or a corporation; and 
the term “partner” includes a member in 
such a syndicate, group, pool, joint venture, 
or organization. 

(4) The term “domestic” when applied 
to a corporation or partnership means cre¬ 
ated or organized In the United States or 
under the law of the United States or of 
any State or Territory. 

(5) The term “foreign” when applied to a 
corporation or partnership means a corpora¬ 
tion or partnership which is not domestic. 

(6) The term "fiduciary” means a guard¬ 
ian, trustee, executor, administrator, re¬ 
ceiver, conservator, or any person acting in 
any fiduciary capacity for any person. 

(7) The term “withholding agent” means 
any person required to deduct and withhold 
any tax under the provisions of section 143 
or 144. 

(8) The term “stock” includes the share 
in an association. Joint-stock company, or in¬ 
surance company. 

(9) The term “shareholder” includes a 
member in an association, Joint-stock com¬ 
pany, or insurance company. 

(10) The term “United States" when used 
in a geographical sense includes only the 
States, the Territories of Alaska and Hawaii, 
and the District of Columbia. 

(11) The term “Secretary 1 * means the Sec¬ 
retary of the Treasury. 

(12) The term ' Commissioner'” means the 
Commissioner of Internal Revenue. 

(13) The term “collector” means collector 
of internal revenue. 


(14) The term “taxpayer” means any per¬ 
son subject to a tax imposed by this Act. 

(b) The terms “includes” and “including” 
when used in a definition contained in this 
Act shall not be deemed to exclude other 
things otherwise within the meaning of the 
term defined. 

Art. 901-1. Classification of taxables .— 
For the purpose of taxation the Act 
makes its own classification and pre¬ 
scribes its own standards of classifica¬ 
tion. Local law is of no importance in 
this connection. Thus a trust may be 
classed as a trust or as an association 
(and. therefore, as a corporation), de¬ 
pending upon its nature or its activities. 
(See article 901-3.) The term “partner¬ 
ship” is not limited to the common law 
meaning of partnership, but is broader 
in its scope and includes groups not com¬ 
monly called partnerships. (See article 
901-4.) The term “corporation” is not 
limited to the artificial entity usually 
known as a corporation, but includes also 
an association, a trust classed as an asso¬ 
ciation because of its nature or its activ¬ 
ities. a joint-stock company, an insur¬ 
ance company, and certain kinds of part¬ 
nerships. (See articles 901-2 and 901-4.) 
The definitions, terms, and classifica¬ 
tions, as set forth in section 901, shall 
have the same respective meaning and 
scope in these regulations. 

Art. 901-2. Association. —The term 
“association” is not used in the Act in 
any narrow or technical sense. It in¬ 
cludes any organization, created for the 
transaction of designated affairs, or the 
attainment of some object, which, like a 
corporation, continues notwithstanding 
that its members or participants change, 
and the affairs of which, like corporate 
affairs, are conducted by a single indi¬ 
vidual, a committee, a board, or some 
other group, acting in a representative 
capacity. It is immaterial whether such 
organization is created by an agreement, 
a declaration of trust, a statute, or other¬ 
wise. It includes a voluntary association, 
a joint-stock association or company, a 
“business” trust, a “Massachusetts” trust, 
a “common law” trust, an “investment” 
trust (whether of the fixed or the man¬ 
agement type), an interinsurance ex¬ 
change operating through an attorney in 
fact, a partnership association, and any 
other type of organization (by whatever 
name known) which is not, within the 
meaning of the Act, a trust or an estate, 
or a partnership. If the conduct of the 
affairs of a corporation continues after 
the expiration of its charter, or the term¬ 
ination of its existence, it becomes an 
association. 

Art. 901-3. Association distinguished 
from trust. —The term “trust,” as used 
in the Act, refers to an ordinary trust, 
namely, one created by will or by declara¬ 
tion of the trustees or the grantor, the 
trustees of which take title to the prop¬ 
erty for the purpose of protecting or 
conserving it as customarily required un¬ 
der the ordinary rules applied in chan¬ 
cery and probate courts. The benefici¬ 
aries of such a trust generally do no more 








833 


FEDERAL REGISTER, Tuesday, February 14, 1939 


than accept the benefits thereof and are 
not the voluntary planners or creators 
of the trust arrangement. Even though 
the beneficiaries do create such a trust, 
it is ordinarily done to conserve the trust 
property without undertaking any activ¬ 
ity not strictly necessary to the attain¬ 
ment of that object. 

As distinguished from the ordinary 
trust described in the preceding para¬ 
graph is an arrangement whereby the 
legal title to the property is conveyed to 
trustees (or a trustee) who, under a 
declaration or agreement of trust, hold 
and manage the property with a view to 
income or profit for the benefit of bene¬ 
ficiaries. Such an arrangement is de¬ 
signed (whether expressly or otherwise) 
to afford a medium whereby an income or 
profit-seeking activity may be carried on 
through a substitute for an organization 
such as a voluntary association or a 
joint-stock company or a corporation, 
thus obtaining the advantages of those 
forms of organization without their dis¬ 
advantages. The nature and purpose of 
a cooperative undertaking will differen¬ 
tiate it from an ordinary trust. The pur¬ 
pose will not be considered narrower than 
that which is formally set forth in the 
instrument under which the activities of 
the trust are conducted. 

If a trust is an undertaking or arrange¬ 
ment conducted for income or profit, the 
capital or property of the trust being 
supplied by the beneficiaries, and if the 
trustees or other designated persons are, 
in effect, the managers of the undertak¬ 
ing or arrangement, whether the bene¬ 
ficiaries do or do not appoint or control 
them, the beneficiaries are to be treated 
as voluntarily joining or cooperating 
with each other in the trust, just as do 
members of an association, and the un¬ 
dertaking or arrangement is deemed to 
be an association classified by the Act 
as a corporation. However, the fact that 
the capital or property of the trust is not 
supplied by the beneficiaries is not suffi¬ 
cient reason in itself for classifying the 
arrangement as an ordinary trust rather 
than as an association. 

By means of such a trust the disad¬ 
vantages of an ordinary partnership are 
avoided, and the trust form affords the 
advantages of unity of management and 
continuity of existence which are char¬ 
acteristic of both associations and cor¬ 
porations. This trust form also affords 
the advantages of capacity, as a unit to 
acquire, hold, and dispose of property 
and the ability to sue and be sued by 
strangers or members, which are charac¬ 
teristic of a corporation; and also fre¬ 
quently affords the limitation of liability 
and other advantages characteristic of 
a corporation. These advantages which 
the trust form provides are frequently 
referred to as resemblance to the general 
form, mode of procedure, or effectiveness 
in action, of an association or a corpo¬ 
ration. or as "quasi-corporate form." 
The effectiveness in action in the case of 
a trust or of a corporation does not 


depend upon technical arrangements or 
devices such as the appointment or elec¬ 
tion of a president, secretary, treasurer, 
or other "officer," the use of a "seal," 
the issuance of certificates to the bene¬ 
ficiaries, the holding of meetings by man¬ 
agers or beneficiaries, the use of a 
"charter" or "by-laws," the existence of 
"control" by the benficiaries over the 
affairs of the organization, or upon other 
minor elements. They serve to empha¬ 
size the fact that an organization possess¬ 
ing them should be treated as a corpora¬ 
tion, but they are not essential to such 
classification, for the fundamental bene¬ 
fits enjoyed by a corporation, as outlined 
above, are attained, in the case of a trust, 
by the use of the trust form itself. The 
Act disregards the technical distinction 
between a trust agreement (or declara¬ 
tion) and ordinary articles of association 
or a corporate charter, and all other 
differences of detail. It treats such a 
trust according to its essential nature, 
namely, as an association. This is true 
whether the beneficiaries form the trust 
or, by purchase or otherwise, acquire an 
interest in an existing trust. 

The mere size or amount of capital 
invested in the trust is of no importance. 
Sometimes the activity of the trust is a 
small venture or enterprise, such as the 
division and sale of a parcel of land, 
the erection of a building, or the care 
and rental of an office building or apart¬ 
ment house; sometimes the activity is 
a trade or business on a much larger 
scale. The distinction is that between 
the activity or purpose for which an or¬ 
dinary strict trust of the traditional type 
would be created, and the activity or 
purpose for which a corporation for 
profit might have been formed. 

Art. 901-4. Partnerships .—The Act 
provides its own concept of a partner¬ 
ship. Under the term "partnership" it 
includes not only a partnership as 
known at common law but. as well, a 
syndicate, group, pool, joint venture, or 
other unincorporated organization which 
carries on any business, financial opera¬ 
tion, or venture, and which is not, within 
the meaning of the Act, a trust, estate, 
or a corporation. On the other hand 
the Act classifies under the term "cor¬ 
poration" an association or joint-stock 
company, the members of which may be 
subject to the personal liability of part¬ 
ners. If an organization is not inter¬ 
rupted by the death of a member or by 
a change in ownership of a participat¬ 
ing interest during the agreed period of 
its existence, and its management is 
centralized in one or more persons in 
their representative capacities, such an 
organization is an association, taxable 
as a corporation. As to the characteris¬ 
tics of an association, see also articles 
901-2 and 901-3. The following ex¬ 
amples will illustrate some phases of 
these distinctions: 

(1) If A and B buy some acreage for 
the purpose of subdivision, they are joint 


adventurers, and the Joint venture is 
classified by the Act as a partnership. 

(2) A, B, and C contribute $10,000 
each for the purpose of buying and sell¬ 
ing real estate. If A. B, C, or D. an out¬ 
side party (or any combination of them 
as long as the approval of each partici¬ 
pant is not required for syndicate ac¬ 
tion), takes control of the money, prop¬ 
erty and business of the enterprise, and 
the syndicate is not terminated on the 
death of any of the participants, the 
syndicate is classified as an association. 

Art. 901-5. Limited partnership as 
corporation .—Limited partnerships of 
the type of partnerships with limited lia¬ 
bility or partnership associations author¬ 
ized by the statutes of Michigan, Penn¬ 
sylvania, and a few other States are only 
nominally partnerships. Such so-called 
limited partnerships, offering opportu¬ 
nity for limiting the liability of all the 
members, providing for the transferabil¬ 
ity of partnership shares, or having other 
material characteristics of corporate 
form, must make returns of income and 
pay the tax as corporations. In all 
doubtful cases limited partnerships will 
be treated as corporations unless they 
submit satisfactory proof that they are 
not in effect so organized. 

Art. 901-6. Limited partnership as 
partnership .—Limited partnerships of 
the type authorized by the statutes of 
New York and many other States are 
ordinarily partnerships and not corpora¬ 
tions within the meaning of the Act. 
Such limited partnerships, which can 
not limit the liability of the general part¬ 
ners, although the special partners en¬ 
joy limited liability so long as they ob¬ 
serve the statutory conditions, which 
are dissolved by the death or attempted 
transfer of the interest of a general part¬ 
ner, and which can not take real estate 
or sue in the partnership name, are so 
like common law partnerships as to ren¬ 
der impracticable any differentiation in 
their treatment for tax purposes. 

Art. 901-7. Insurance company. —In¬ 
surance companies include both stock 
and mutual companies, as well as mutual 
benefit insurance companies. A volun¬ 
tary unincorporated association of em¬ 
ployees formed for the purpose of re¬ 
lieving sick and aged members and the 
dependents of deceased members is an 
insurance company, whether the fund 
for such purpose is created wholly by 
membership dues or partly by contribu¬ 
tions from the employer. A corpora¬ 
tion which merely sets aside a fund for 
the insurance of its employees is not 
required to file a separate return for 
such fund, but the income therefrom 
shall be included in the return of the 
corporation. 

Though its name, charter powers and 
subjection to State insurance laws are 
significant in determining the business 
which a corporation is authorized and 
intends to carry on, the character of the 
business actually done in the taxable year 
determines whether it is taxable as an 
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Insurance company under the Act. For 
example, during the year 1938 the M 
Corporation, incorporated under the in¬ 
surance laws of the State of R. carried on 
the business of lending money in addi¬ 
tion to guaranteeing the payment of 
principal and interest of mortgage loans. 
Of its total income for the year one-third 
was derived from its insurance business 
of guaranteeing the payment of prin¬ 
cipal and interest of mortgage loans and 
two-thirds was derived from its noninsur¬ 
ance business of lending money. The M 
Corpora tioif is not an insurance company 
for the year 1938 within the meaning of 
the Act and these regulations. 

Art. 901-8. Domestic , foreign , resident 
and nonresident persons. —A domestic 
corporation is one organized or created 
in the United States, including only the 
States, the Territories of Alaska and 
Hawaii, and the District of Columbia, or 
under the law of the United States or of 
any State or Territory, and a foreign cor¬ 
poration is one which is not domestic. A 
domestic corporation is a resident cor¬ 
poration even though it does no business 
and owns no property in the United 
States. A foreign corporation engaged in 
trade or business within the United 
States or having an office or place of 
business therein is referred to in these 
regulations as a resident foreign corpora¬ 
tion, and a foreign corporation not en¬ 
gaged in trade or business within the 
United States and not having any office 
or place of business therein, as a non¬ 
resident foreign corporation. A partner¬ 
ship engaged in trade or business within 
the United States or having an office or 
place of business therein is referred to in 
these regulations as a resident partner¬ 
ship, and a partnership not engaged in 
trade or business within the United States 
and not having any office or place of 
business therein, as a nonresident part¬ 
nership. Whether a partnership is to be 
regarded as resident, or nonresident is not 
determined by the nationality or resi¬ 
dence of its members or by the place in 
which it was created or organized. The 
term “nonresident alien,” as used in these 
regulations, includes a nonresident alien 
individual and a nonresident alien 
fiduciary. 

Art. 901-9. Fiduciary. — “Fiduciary” is 
a term which applies to persons that 
occupy positions of peculiar confidence 
toward others, such as trustees, execu¬ 
tors, and administrators. A fiduciary for 
income tax purposes is a person who 
holds in trust an estate to which an¬ 
other has the beneficial title or in which 
another has a beneficial interest, or re¬ 
ceives and controls income of another, as 
in the case of receivers. A committee or 
guardian of the property of an incompe¬ 
tent person is a fiduciary. 

Art. 901-10. Fiduciary distinguished 
from agent. —There may be a fiduciary 
relationship between an agent and a 
principal, but the word “agent” does not 
denote a fiduciary. An agent having en¬ 
tire charge of property, with authority 


to effect and execute leases with tenants 
entirely on his own responsibility and 
without consulting his principal, merely 
turning over the net profits from the 
property periodically to his principal by 
virtue of authority conferred upon him 
by a power of attorney, is not a fiduciary 
within the meaning of the Act. In cases 
where no legal trust has been created 
in the estate controlled by the agent and 
attorney, the liability to make a return 
rests with the principal. 

Sec. 902. Separability clause .—If any pro¬ 
vision of this Act, or the application thereof 
to any person or circumstances, is held in¬ 
valid. the remainder of the Act, and the 
application of such provisions to other per¬ 
sons or circumstances, shall not be affected 
thereby. 

Sec. 903. Effective date of act .—Except as 
otherwise provided, this Act shall take effect 
upon its enactment. 

| Received by the President. May 16, 1938.] 

[Note by the Department of State .—The 
foregoing act having been presented to the 
President of the United States for his ap¬ 
proval, and not having been returned by him 
to the House of Congress In which it orig¬ 
inated within the time prescribed by the 
Constitution of the United States, has be¬ 
come a law without his approval.] 

Art. 903-1. Effective date of Act. — The 
date of the enactment of the Act is May 
28, 1938. 

In pursuance of the Act the foregoing 
regulations are hereby prescribed and 
Treasury Decisions 4809, 4810, 4811, 4814, 
4865, 4874, and 4875 heretofore issued 
under Title I are hereby superseded. 
[sealI Guy T. Helvering, 

Commissioner of Internal Revenue. 
Approved, February 7, 1939. 

H. Morgenthau, Jr., 

Secretary of the Treasury . 
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Section 803, Revenue Act of 1938. 

Treasury Decision 4816, approved June 20, 
1938. 

French citizens and corporations, taxation of. 

Treasury Decision 4880, approved January 
5. 1939. 

Insolvent banks, taxes of. 

Section 818, Revenue Act of 1938. amend¬ 
ing Act of March 1, 1879. 

Treasury Decision 4882, approved January 
16, 1939. 

Inspection of returns. 

Treasury Decision 4873, approved Novem¬ 
ber 12, 1938. 

Executive Order No. 8005. dated November 
12. 1938. 

Treasury Decision 4878. approved January 

Mitigation of effect of limitation provisions. 

Section 820, Revenue Act of 1938. 

Treasury Decision 4856, approved August 
23. 1930. 

Excess-profits tax regulations: 

Section 602, Revenue Act of 1938. 

Treasury Decision 4829. approved July 15, 
1938. 

Adjustments of Carriers' Tax Liabilities 

to Conform to Recapture Payments 

Paragraph 1. The Interstate Com¬ 
merce Commission shall, as soon as prac¬ 
ticable after its order with respect to the 
amount recoverable from any carrier un¬ 
der the provisions of section 15a of the 
Interstate Commerce Act, as amended, 
for any year or portion thereof has be¬ 
come final, and such amount, if any, has 
been paid, certify to the Commissioner 
of Internal Revenue the amount so paid. 
If the amount so paid by such carrier 
differs from the amount allowed as so 
recoverable in computing the income or 
excess profits tax liabilities for any tax¬ 
able period of such carrier, or of any 
corporation whose income or excess prof¬ 
its tax liability is affected, the Commis¬ 
sioner of Internal Revenue shall deter¬ 
mine any deficiency or overpayment at¬ 
tributable to such difference. Notwith¬ 
standing any other provision of law, (1) 
any such deficiency may be assessed 
within two years from the date of such 
certification, and, if so assessed, shall be 
paid upon notice and demand from the 
collector, and (2) any such overpayment 
may be credited or refunded within two 
years from the date of such certification, 
but not after unless, before the expiration 
of such period, a claim therefor is filed. 
This section shall not be held to affect the 
provisions of section 1106 (b) of the 
Revenue Act of 1926 or 606 of the Reve¬ 
nue Act of 1928. (Section 1107, Revenue 
Act of 1932.) 

Administrative Review 

Par. 2. In the absence of fraud or mis¬ 
take in mathematical calculation, the 
findings of facts in and the decision of 
the Commissioner upon (or in case the 
Secretary is authorized to approve the 
same, then after such approval) the 
merits of any claim presented under or 
authorized by the internal-revenue laws 
shall not, except as provided in Title DC 
of the Revenue Act of 1924, as amended, 
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be subject to review by any other ad¬ 
ministrative or accounting officer, em¬ 
ployee, or agent of the United States. 
(Section 1107, Revenue Act of 1926.) 

Board of Tax Appeals 
Membership 

Par. 3. The Board of Tax Appeals 
(hereinafter referred to as the “Board”) 
is hereby continued as an independent 
agency in the Executive Branch of the 
Government. The Board shall be com¬ 
posed of 16 members; except that such 
limitation shall not be held applicable to 
any member holding office under an ap¬ 
pointment made before the enactment of 
the Revenue Act of 1926, in accordance 
with the law in force prior to the en¬ 
actment of such Act. (Section 900, Reve¬ 
nue Act of 1924, as added by section 1000, 
Revenue Act of 1926.) 

Par. 4. (a) Members of the Board shall 
be appointed by the President, by and 
with the advice and consent of the Sen¬ 
ate, solely on the grounds of fitness to 
perform the duties of the office. Mem¬ 
bers of the Board may be removed by 
the President, after notice and oppor¬ 
tunity for public hearing, for inefficiency, 
neglect of duty, or malfeasance in office, 
but for no other cause. Each member 
shall receive salary at the rate of $10,000 
per annum. 

(b) The terms of office of all members 
who are to compose the Board prior to 
June 2, 1926, shall expire at the close of 
business on June 1, 1926. The terms of 
office of the sixteen members first taking 
office after such date shall expire, as 
designated by the President at the time 
of nomination, four at the end of the 
sixth year, four at the end of the eighth 
year, four at the end of the tenth year, 
and four at the end of the twelfth year, 
after June 2,1926. The terms of office of 
all successors shall expire twelve years 
after the expiration of the terms for 
which their predecessors were appointed; 
but any member appointed to fill a va¬ 
cancy occurring prior to the expiration 
of the term for which his predecessor was 
appointed shall be appointed only for the 
unexpired term of his predecessor, (Sec¬ 
tion 901, Revenue Act of 1924, as added by 
section 1000, Revenue Act of 1926.) 

Par. 5. A member of the Board removed 
from office in accordance with subdivi¬ 
sion (a) of section 901 shall not be per¬ 
mitted at any time to practice before the 
Board. (Section 902, Revenue Act of 
1924, as added by section 1000, Revenue 
Act of 1926.) 

Organization and Procedure 

Par. 6. The Board shall at least bien¬ 
nially designate a member to act as 
chairman. The Board shall have a seal 
which shall be judicially noticed. (Sec¬ 
tion 903, Revenue Act of 1924, as added 
by section 1000, Revenue Act of 1926.) 

The Board and its divisions shall have 
such jurisdiction as is conferred on them 
by Title II and Title III of the Revenue 


Act of 1926 or by subsequent laws. The 
Board is authorized to impose a fee in an 
amount not in excess of $10 to be fixed by 
the Board for the filing of any petition 
for the redetermination of a deficiency 
after the enactment of the Revenue Act 
of 1926 and for the hearing of any pro¬ 
ceeding pending at the time of such en¬ 
actment. (Section 904, Revenue Act of 
1924, as added by section 1000, Revenue 
Act of 1926.) 

A majority of the members of the 
Board or of any division thereof shall 
constitute a quorum for the transaction 
of the business of the Board or of the 
division, respectively. A vacancy in the 
Board or in any division thereof shall 
not impair the powers nor affect the 
duties of the Board or division nor of the 
remaining members of the Board or di¬ 
vision, respectively. (Section 905, Reve¬ 
nue Act of 1924, as added by section 
1000. Revenue Act of 1926.) 

Par. 7. (a) The chairman may from 
time to time divide the Board into di¬ 
visions of one or more members, assign 
the members of the Board thereto, and 
in case of a division of more than one 
member, designate the chief thereof. 
If a division, as a result of a vacancy or 
the absence or inability of a member 
assigned thereto to serve thereon, is 
composed of less than the number of 
members designated for the division, the 
chairman may assign other members to 
the division or direct the division to 
proceed with the transaction of business 
without awaiting any additional assign¬ 
ment of members thereto. A division 
shall hear, and make a determination 
upon, any proceeding instituted before 
the Board and any motion in connection 
therewith, assigned to such division by 
the chairman, and shall make a re¬ 
port of any such determination which 
constitutes its final disposition of the 
proceeding. 

(b) The report of the division shall 
become the report of the Board within 
30 days after such report by the divi¬ 
sion, unless within such period the chair¬ 
man has directed that such report shall 
be reviewed by the Board. Any pre¬ 
liminary action by a division which does 
not form the basis for the entry of the 
final decision shall not be subject to 
review by the Board except in accord¬ 
ance with such rules as the Board may 
prescribe. The report of a division shall 
not be a part of the record in any case 
in which the chairman directs that such 
report shall be reviewed by the Board. 

(c) If a petition for a redetermina¬ 
tion of a deficiency has been filed by 
the taxpayer, a decision of the Board 
dismissing the proceeding shall be con¬ 
sidered as its decision that the defi¬ 
ciency is the amount determined by the 
Commissioner. An order specifying such 
amount shall be entered in the records 
of the Board unless the Board cannot 
determine such amount from the rec¬ 
ord in the proceeding, or unless the dis¬ 
missal is for lack of jurisdiction. 


(d) A decision of the Board (except a. 
decision dismissing a proceeding for lack 
of jurisdiction) shall be held to be ren¬ 
dered upon the date that an order speci¬ 
fying the amount of the deficiency is en¬ 
tered in the records of the Board. If 
the Board dismisses a proceeding for rea¬ 
sons other than lack of jurisdiction and 
is unable from the record to determine 
the amount of the deficiency determined 
by the Commissioner, or if the Board dis¬ 
misses a proceeding for lack of jurisdic¬ 
tion, an order to that effect shall be 
entered in the records of the Board, and 
the decision of the Board shall be held to 
be rendered upon the date of such entry. 

(e) If the assessment or collection of 
any tax is barred by any statute of limi¬ 
tations, the decision of the Board to that 
effect shall be considered as its decision 
that there is no deficiency in respect of 
such tax. 

(f) The findings of the Board made in 
connection with any decision prior to the 
enactment of the Revenue Act of 1926 
shall, notwithstanding the enactment of 
such Act, continue to be prima facie 
evidence of facts therein stated. (Section 
906, Revenue Act of 1924, as added by 
section 1000, Revenue Act of 1926, and 
amended by section 601, Revenue Act of 
1928.) 

Par. 8. (a) Notice and opportunity to 
be heard upon any proceeding instituted 
before the Board shall be given to the 
taxpayer and the Commissioner, and a 
report upon the proceeding and a decision 
thereon shall be made as quickly as prac¬ 
ticable. The decision shall be made by a 
member in accordance with the report of 
the Board, and such decision so made 
shall, when entered, be the decision of 
the Board. If an opportunity to be heard 
upon the proceeding is given before a 
division of the Board, neither the tax¬ 
payer nor the Commissioner shall be en¬ 
titled to notice and opportunity to be 
heard before the Board upon review, ex¬ 
cept upon a specific order of the chair¬ 
man. Hearings before the Board and its 
divisions shall be open to the public, and 
the testimony, and, if the Board so re¬ 
quires, the argument shall be steno- 
graphically reported. The Board is au¬ 
thorized to contract (by renewal of con¬ 
tract or otherwise) for the reporting of 
such hearings, and in such contract to 
fix the terms and conditions under which 
transcripts will be supplied by the con¬ 
tractor to the Board and to other per¬ 
sons and agencies. The proceedings of 
the Board and its divisions shall be con¬ 
ducted in accordance with such rules of 
practice and procedure (other than rules 
of evidence) as the Board may prescribe 
and in accordance with the rules of evi¬ 
dence applicable in courts of equity of the 
District of Columbia. In any proceeding 
involving the issue whether the petitioner 
has been guilty of fraud with intent to 
evade tax, where no hearing has been 
held before the enactment of the Reve¬ 
nue Act of 1928, the burden of proof in 
respect of such issue shall be upon the 
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Commissioner. The mailing by registered 
mail of any pleading, decision, order, no¬ 
tice, or process in respect of proceedings 
before the Board shall be held sufficient 
service of such pleading, decision, order, 
notice, or process. 

(b) It shall be the duty of the Board 
and of each division to include in its re¬ 
port upon any proceedings its findings 
of fact or opinion or memorandum 
opinion. The Board shall report in writ¬ 
ing all its findings of fact, opinions and 
memorandum opinions. 

(c) All reports of the Board and all 
evidence received by the Board and its 
divisions, including a transcript of the 
stenographic report of the hearings, 
shall be public records open to the in¬ 
spection of the public; except that after 
the decision of the Board in any pro¬ 
ceeding has become final the Board may, 
upon motion of the taxpayer or the 
Commissioner, permit the withdrawal by 
the party entitled thereto of originals of 
books, documents, and records, and of 
models, diagrams, and other exhibits, 
introduced in evidence before the Board 
or any division; or the Board may. on 
its own motion, make such other dispo¬ 
sition thereof as it deems advisable. 

(d) The Board shall provide for the 
publication of its reports at the Gov¬ 
ernment Printing Office in such form 
and manner as may be best adapted for 
public information and use, and such 
authorized publication shall be com¬ 
petent evidence of the reports of the 
Board therein contained in all courts of 
the United States and of the several 
States without any further proof or au¬ 
thentication thereof. Such reports shall 
be subject to sale In the same manner 
and upon the same terms as other pub¬ 
lic documents. 

(e) The principal office of the Board 
shall be in the District of Columbia, 
but the Board or any of its divisions 
may sit at any place within the United 
States. The times and places of the 
meetings of the Board and of its divi¬ 
sions shall be prescribed by the chair¬ 
man with a view to securing reasonable 
opportunity to taxpayers to appear be¬ 
fore the Board or any of its divisions, 
with as little inconvenience and expense 
to taxpayers as is practicable. 

(f) The Secretary of the Treasury 
shall provide the Board with suitable 
rooms in courthouses or other buildings 
when necessary for hearings by the 
Board, or any division thereof, outside 
the District of Columbia. 

(g) When the incumbent of the of¬ 
fice of Commisioner changes, no substi¬ 
tution of the name of his successor shall 
be required in proceedings pending after 
the date of the enactment of the Rev¬ 
enue Act of 1934 before any appellate 
court reviewing the action of the Board. 
(Section 907, Revenue Act of 1924. as 
added by section 1000, Revenue Act of 
1926, and amended by section 601, Rev¬ 
enue Act of 1928, subsection (g) being 

No. 29-6 


added by section 516, Revenue Act of 
1934.) 

Witnesses 

Par. 9. For the efficient administration 
of the functions vested in the Board or 
any division thereof, any member of the 
Board, or any employee of the Board 
designated in writing for the purpose by 
the chairman, may administer oaths, 
and any member of the Board may ex¬ 
amine witnesses and require, by sub¬ 
poena ordered by the Board or any di¬ 
vision thereof and signed by member, 
(1) the attendance and testimony of 
witnesses, and the production of all 
necessary returns, books, papers, docu¬ 
ments, correspondence, and other evi¬ 
dence, from any place in the United 
States at any designated place of hear¬ 
ing, or (2) the taking of a deposition 
before any designated individual compe¬ 
tent to administer oaths under this Act. 
In the case of a deposition the testimony 
shall be reduced to writing by the in¬ 
dividual taking the deposition or under 
liis direction and shall then be sub¬ 
scribed by the deponent. (Section 908. 
Revenue Act of 1924, as added by sec¬ 
tion 1000. Revenue Act of 1926.) 

(a) Any witness summoned or whose 
deposition is taken under section 908 
shall receive the same fees and mileage 
as witnesses in courts of the United 
States. Such fees and mileage and the 
expenses of taking any such deposition 
shall be paid as follows: 

(1) In the case of witnesses for the 
Commissioner, such payments shall be 
made by the Secretary out of any mon¬ 
eys appropriated for the collection of in¬ 
ternal-revenue taxes, and may be made 
in advance. 

(2) In the case of any other witnesses, 
such payments shall be made, subject to 
rules prescribed by the Board, by the 
party at whose instance the witness ap¬ 
pears or the deposition is taken. 

(b) This section shall take effect as of 
June 2,1924, in the case of fees, mileage, 
or expenses accrued prior to. but remain¬ 
ing unpaid at the time of, the enact¬ 
ment of the Revenue Act of 1926. (Sec¬ 
tion 909, Revenue Act of 1924, as added 
by section 1000, Revenue Act of 1926.) 

Expenditures and Personnel 

Par. 10. The members of the Board shall 
receive necessary traveling expenses, and 
expenses actually incurred for subsist¬ 
ence while traveling on duty and away 
from their designated stations, subject 
to the same limitations in amount as are 
now or may hereafter be applicable to 
the Board of General Appraisers. The 
employees of the Board shall receive their 
necessary traveling expenses, and ex¬ 
penses actually incurred for subsistence 
while traveling on duty and away from 
their designated stations, in an amount 
not to exceed $5 per day. The Board is 
authorized in accordance with the civil 
service laws to appoint, and in accordance 


with the Classification Act of 1923 to fix 
the compensation of such employees, 
and to make such expenditures (including 
expenditures for personal services and 
rent at the seat of Government and else¬ 
where, and for law books, books of refer¬ 
ence, and proiodicals). as may be neces¬ 
sary efficiently to execute the functions 
vested in the Board. Ail expenditures of 
the Board shall be allowed and paid, out 
of any moneys appropriated for the pur¬ 
poses of the Board, upon presentation of 
Itemized vouchers therefor signed by the 
chairman. All fees received by the Board 
shall be covered into the Treasury as 
miscellaneous receipts. Section 3709 of 
the Revised Statutes of the United States 
shall not be construed to apply to any 
purchase or service rendered for the 
Board when the aggregate amount in¬ 
volved does not exceed the sum of $25. 
(Section 910. Revenue Act of 1924, as 
added by section 1000, Revenue Act of 
1926.) 

Frivolous Appeals 

Par. 11. Whenever It appears to the 
Board that proceedings before it have 
been instituted by the taxpayer merely 
for delay, damages in an amount not in 
excess of $500 shall be awarded to the 
United States by the Board in its deci¬ 
sion. Damages so awarded shall be 
assessed at the same time as the de¬ 
ficiency and shall be paid upon notice 
and demand from the collector, and shall 
be collected as a part of the tax. f Sec¬ 
tion 911, Revenue Act of 1924, as added 
by section 1000, Revenue Act of 1926.) 

Transferee Proceedings 
Burden op Proof—Preliminary Examination 

Par. 12. In proceedings before the 
Board the burden of proof shall be upon 
the Commissioner to show that a peti¬ 
tioner is liable as a transferee of property 
of a taxpayer, but not to show that the 
taxpayer was liable for the tax. (Sec¬ 
tion 912. Revenue Act of 1924, as added 
by section 602, Revenue Act of 1928.) 

Upon application to the Board, a 
transferee cf property of a taxpayer shall 
be entitled, under rules prescribed by the 
Board, to a preliminary examination of 
books, papers, documents, correspond¬ 
ence, and other evidence of the taxpayer 
or a preceding transferee of the taxpay¬ 
er’s property, if the transferee making 
the application is a petitioner before the 
Board for the redetermination of his lia¬ 
bility in respect of the tax (including in¬ 
terest. penalties, additional amounts, and 
additions to the tax provided by law) 
imposed upon the taxpayer. Upon such 
application the Board may require by 
subpoena, ordered by the Board or any 
division thereof and signed by a member 
the production of all such books, papers, 
documents, correspondence, and other 
evidence within the United States the 
production of which, in the opinion of 
the Board or division thereof, is neces¬ 
sary to enable the transferee to ascertain 
the liability of the taxpayer or preceding 
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transferee and will not result in undue 
hardship to the taxpayer or preceding 
transferee. Such examination shall be 
had at such time and place as may be 
designated in the subpoena. (Section 
913, Revenue Act of 1924, as added by 
section 602, Revenue Act of 1928.) 

Review of Board’s Decision by Courts 

Par. 13. (a) The decision of the Board 
rendered after the enactment of this Act 
(except as provided in subdivision (j) of 
section 283 and in subdivision (h) of 
section 318) may be reviewed by a Cir¬ 
cuit Court of Appeals, or the Court of 
Appeals of the District of Columbia, as 
hereinafter provided, if a petition for 
such review is filed by either the Com¬ 
missioner or the taxpayer within three 
months after the decision is rendered. 

(b) Such courts are authorized to 
adopt rules for the filing of such petition, 
the preparation of the record for review, 
and the conduct of proceedings upon 
such review and, until the adoption of 
such rules, the rules of such courts re¬ 
lating to appellate proceedings upon a 
writ of error, so far as applicable, shall 
govern. 

(c) Notwithstanding any provision of 
law imposing restrictions on the assess¬ 
ment and collection of deficiencies, such 
review shall not operate as a stay of 
assessment or collection of any portion 
of the amount of the deficiency deter¬ 
mined by the Board unless a petition for 
review in respect of such portion is duly 
filed by the taxpayer, and then only if 
the taxpayer (1) on or before the time 
his petition for review is filed has filed 
with the Board a bond in a sum fixed by 
the Board not exceeding double the 
amount of the portion of the deficiency 
in respect of which the petition for re¬ 
view is filed, and with surety approved 
by the Board, conditioned upon the pay¬ 
ment of the deficiency as finally deter¬ 
mined, together with any interest, addi¬ 
tional amounts, or additions to the tax 
provided for by law, or (2) has filed a 
jeopardy bond under the income or 
estate tax laws. If as a result of a 
waiver of the restrictions on the assess¬ 
ment and collection of a deficiency any 
part of the amount determined by the 
Board is paid after the filing of the 
review bond, such bond shall, at the 
request of the taxpayer, be proportion¬ 
ately reduced. 

(d> In cases where assessment or col¬ 
lection has not been stayed by the filing 
of a bond, then if the amount of the 
deficiency determined by the Board is 
disallowed in whole or in part by the 
court, the amount so disallowed shall be 
credited or refunded to the taxpayer, 
without the making of claim therefor, 
or, if collection lias not been made, shall 
be abated. 

(e) Nothing in subdivision (c) shall 
be construed as relieving the petitioner 
from making or filing such undertakings 
as the court may require as a condition 
of or in connection with the review. 


(Section 1001, Revenue Act of 1926, as 
amended by section 603, Revenue Act of 
1928, and by section 1101, Revenue Act 
of 1932.) 

Venue 

Par. 14. (a) Except as provided in sub¬ 
division (b), such decision may be re¬ 
viewed by the Circuit Court of Appeals 
for the circuit in which is located the 
collector’s office to which was made the 
return of the tax in respect of which the 
liability arises or, if no return was made, 
then by the Court of Appeals of the 
District of Columbia. 

(b) Notwithstanding the provisions of 
subsection (a), such decision may be re¬ 
viewed by any Circuit Court of Appeals, 
or the Court of Appeals of the District 
of Columbia, which may be designated 
by the Commissioner and the taxpayer 
by stipulation in writing. (Section 1002, 
Revenue Act of 1926, as amended by sec¬ 
tion 519, Revenue Act of 1934.) 

Par. 15. (a) The Circuit Courts of Ap¬ 
peals and the Court of Appeals of the 
District of Columbia shall have exclusive 
jurisdiction to review the decisions of 
the Board (except as provided in section 
239 of the Judicial Code, as amended); 
and the judgment of any such court 
shall be final, except that it shall be 
subject to review by the Supreme Court 
of the United States upon certiorari, in 
the manner provided in section 240 of 
the Judicial Code, as amended. 

(b) Upon such review, such courts 
shall have power to affirm or, if the 
decision of the Board is not in accord¬ 
ance with law, to modify or to reverse 
the decision of the Board, with or with¬ 
out remanding the case for a rehearing, 
as justice may require. (Section 1003, 
Revenue Act of 1926.) 

(a) The Circuit Courts of Appeals, the 
Court of Appeals of the District of Co¬ 
lumbia, and the Supreme Court shall 
have power to impose damages in any 
case where the decision of the Board is 
affirmed and it appears that the petition 
was filed merely for delay. 

(b) The Board is authorized to fix a 
fee. not in excess of the fee fixed by 
law to be charged and collected therefor 
by the clerks of the district courts, for 
comparing, or for preparing and compar¬ 
ing, a transcript of the record, or for 
copying any record, entry, or other paper 
and the comparison and certification 
thereof. (Section 1004, Revenue Act of 
1926, as amended by section 1102, Rev¬ 
enue Act of 1932.) 

Date When Board’s Decision Becomes 
Pinal 

Par. 16. (a) The decision of the Board 
shall become final— 

(1) Upon the expiration of the time 
allowed for filing a petition for review, if 
no such petition has been duly filed 
within such time; or 

(2) Upon the expiration of the time 
allowed for filing a petition for certiorari* 


if the decision of the Board has been 
affirmed or the petition for review dis¬ 
missed by the Circuit Court of Appeals 
and no petition for certiorari has been 
duly filed; or 

(3) Upon the denial of a petition for 
certiorari, if the decision of the Board 
has been affirmed or the petition for re¬ 
view dismissed by the Circuit Court of 
Appeals; or 

(4) Upon the expiration of 30 days 
from the date of issuance of the mandate 
of the Supreme Court, if such Court di¬ 
rects that the decision of the Board be 
affirmed or the petition for review 
dismissed. 

(b) If the Supreme Court directs that 
the decision of the Board be modified or 
reversed, the decision of the Board ren¬ 
dered in accordance with the mandate of 
the Supreme Court shall become final 
upon the expiration of 30 days from 
time it was rendered, unless within such 
30 days either the Commissioner or the 
taxpayer has instituted proceedings to 
have such decision corrected to accord 
with the mandate, in which event the de¬ 
cision of the Board shall become final 
when so corrected. 

(c) If the decision of the Board is 
modified or reversed by the Circuit Court 
of Appeals, and if (1) the time allowed 
for filing a petition for certiorari has 
expired and no such petition has been 
duly filed, or (2) the petition for cer¬ 
tiorari has been denied, or (3) the deci¬ 
sion of the Court has been affirmed by 
the Supreme Court, then the decision of 
the Board rendered in accordance with 
the mandate of the Circuit Court of Ap¬ 
peals shall become final on the expira¬ 
tion of 30 days from the time such deci¬ 
sion of the Board was rendered, unless 
within such 30 days either the Commis¬ 
sioner or the taxpayer has instituted pro¬ 
ceedings to have such decision corrected 
so that it will accord with the mandate, 
in which event the decision of the Board 
shall become final when so corrected. 

(d) If the Supreme Court orders a re¬ 
hearing; or if the case is remanded by 
the Circuit Court of Appeals to the Board 
for a rehearing, and if (1) the time al¬ 
lowed for filing a petition for certiorari 
has expired, and no such petition lias 
been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the 
decision of the court has been affirmed 
by the Supreme Court, then the decision 
of the Board rendered upon such rehear¬ 
ing shall become final in the same man¬ 
ner as though no prior decision of the 
Beard had been rendered. 

(e) As used in this section— 

(1) The term “Circuit Court of Ap¬ 
peals” includes the Court of Appeals of 
the District of Columbia: 

(2) The term “mandate,” in case a 
mandate has been recalled prior to the 
expiration of 30 days from the date of 
issuance thereof, means the final man¬ 
date. (Section 1005, Revenue Act of 
1926.) 
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Closing Agreements 

Par. 17. (a) Authorization .—The Com¬ 
missioner (or any officer or employee of 
the Bureau of Internal Revenue, includ¬ 
ing the field service, authorized in writ¬ 
ing by the Commissioner) is authorized 
to enter into an agreement in writing 
with any person relating to the liability 
of such person (or of the person or es¬ 
tate for whom he acts) in respect of any 
internal-revenue tax for any taxable 
period. 

<b) Finality of agreements .—If such 
agreement is approved by the Secretary, 
the Under Secretary, or an Assistant Sec¬ 
retary, within such time as may be stated 
In such agreement, or later agreed to, 
such agreement shall be final and con¬ 
clusive, and, except upon a showing of 
fraud or malfeasance, or misrepresenta¬ 
tion of a material fact— 

(1) the case shall not be reopened as to 
the matters agreed upon or the agree¬ 
ment modified, by any officer, employee, 
or agent of the United States, and 

(2) in any suit, action, or proceeding, 
such agreement, or any determination, 
assessment, collection, payment, abate¬ 
ment, refund, or credit made in accord¬ 
ance therewith, shall not be annulled, 
modified, set aside, or disregarded. 

(c) Section 1106 tb) of the Revenue 
Act of 1926 is repealed, effective on the 
expiration of 30 days after the enactment 
of this Act, but such repeal sljall not 
affect any agreement made before such 
repeal takes effect. (Section 606, Reve¬ 
nue Act of 1928, as amended by sections 
801 and 802, Revenue Act of 1938.) 

Par. 18. Closing agreements provided 
for in section 606 of the Revenue Act of 
1928, as amended, may relate to any tax¬ 
able period ending prior or subsequent to 
the date of the agreement. With respect 
to taxable periods ending prior to the 
date of the agreement, the matter agreed 
upon may relate to the total tax liability 
of the taxpayer or it may relate to one 
or more separate items affecting the tax 
liability of the taxpayer, as for example, 
the amount of gross income deductions 
for losses, depreciation or depletion, or 
the year for which an item of income is 
to be included in gross income or the 
year for which an item of loss is to be 
deducted, or the value of property on a 
specified date. A closing agreement may 
also be entered into in order to provide 
a “determination under the income tax 
laws” as defined in section 820 (a) (1) 
(A) of the Revenue Act of 1938. With 
respect to taxable periods ending subse¬ 
quent to the date of the agreement, the 
matter agreed upon may relate only to 
one or more separate items affecting the 
tax liability of the taxpayer. The fol¬ 
lowing, among others, are examples of 
the latter type of closing agreement: 
(1)A taxpayer may sell a portion of his 
holdings in a particular stock. A clos¬ 
ing agreement may be entered into fixing 
the cost of other legal factor determin¬ 
ing the basis for computing gain or loss 


on such sale, and, at the same time fixing 
the cost or other legal factor determin¬ 
ing the basis (unless or until the statute 
is changed to require the use of some 
other factor to determine basis) of the 
remaining portion of the stock still held 
by the taxpayer upon which gain or loss 
will be computed when the taxpayer sells 
such stock in a later year; (2) if the tax¬ 
payer is undecided whether to sell 
property or hold it, or as to the price ac 
which to sell it, a closing agreement may 
be entered into determining the market 
value of the property as of March 1, 
1913, for future taxable periods, prior to 
the consummation of the sale by the tax¬ 
payer. A closing agreement with respect 
to any taxable period ending subsequent 
to the date of the agreement is subject to 
any change in or modification of the law 
enacted subsequent to the date of the 
agreement and applicable to such taxable 
period, and each closing agreement shall 
so recite. Closing agreements may be 
executed even though under the agree¬ 
ment the taxpayer is not liable for any 
tax for the period to which the agree¬ 
ment relates. There may be a series of 
agreements relating to the tax liability 
for a single period. Any tax or deficiency 
in tax determined pursuant to a closing 
agreement shall be assessed and collected, 
and any overpayment determined pur¬ 
suant thereto shall be credited or re¬ 
funded in accordance with the applicable 
provisions of law. 

The procedure in the Bureau of Inter¬ 
nal Revenue with respect to applications 
for entering into closing agreements in 
accordance with these regulations will 
be under such rules as may be prescribed 
from time to time by the Commissioner. 

These regulations apply to any closing 
agreement entered into on and after 
May 28. 1938, the date of the enactment 
of the Revenue Act of 1938. Article 1301 
of Regulations 74 is hereby superseded. 
(Article 1, Treasury Decision 4855, ap¬ 
proved August 18, 1938.) 

Collection of Taxes 

Acceptance of Treasury Bills, Treasury 
Certificates, and Treasury Notes 

Par. 19. Collectors of internal revenue 
are authorized and directed to receive, 
at par or dollar face amount, in payment 
of income and profits taxes which the 
taxpayer is required to pay on the date 
of maturity of the bills, certificates or 
notes, respectively, that is, taxes due for 
the first time on that date and which 
would be overdue thereafter, Treasury 
bills. Treasury certificates of indebted¬ 
ness and Treasury notes, the maturity 
dates of which are the 15th day of any 
calendar month, and which according to 
the express terms of their issue are made 
acceptable in payment of income and 
profits taxes. Collectors are not author¬ 
ized hereunder to receive in payment of 
taxes any Treasury bills. Treasury cer¬ 
tificates of indebtedness or Treasury 
notes which are not according to the 
express terms of their issue made ac¬ 


ceptable in payment of taxes, nor any 
such bills, certificates or notes which 
mature on a date other than the date on 
which the .taxes, in payment of which 
the bills, certificates or notes, respec¬ 
tively, are tendered, are required to be 
paid. When the taxes are due on Sun¬ 
day, the bills, certificates or notes in 
payment thereof may be accepted on the 
following day. In all other cases col¬ 
lectors are authorized to receive Treas¬ 
ury bills, Treasury certificates of indebt¬ 
edness and Treasury notes in payment 
of income and profits taxes only on the 
date of maturity of the bills, certificates 
or notes, or within a reasonable time im¬ 
mediately prior thereto. All interest 
coupons attached to Treasury certifi¬ 
cates of indebtedness and Treasury notes 
shall be detached by the taxpayer be¬ 
fore presentation to the collector and 
collected in ordinary course when due. 
Receipts given by collectors to taxpayers 
shall show the description of the bills, 
certificates or notes received in payment 
of taxes, including the exact dollar face 
amount thereof, and that the bills, cer¬ 
tificates or notes, respectively, are ten¬ 
dered by the taxpayer and received by 
the collector, subject to no condition, 
qualification or reservation whatsoever, 
in payment of no more than an amount 
of taxes equal to such dollar face 
amount. Collectors shall in no case pay 
interest on the bills, certificates or notes, 
or accept them for an amount less or 
greater than their dollar face amount. 
If any bills, Certificates of indebtedness 
or notes are offered in payment of in¬ 
come or profits taxes subject to any con¬ 
dition. qualification or reservation what¬ 
soever, or for any greater amount than 
the par or dollar face amount thereof, 
they will not be deemed to be duly ten¬ 
dered and the collectors shall refuse any 
such offer and return the bills, certifi¬ 
cates of indebtedness or notes, respec¬ 
tively. to the taxpayer immediately. (Ar¬ 
ticle 1, Treasury Decision 4703, approved 
November 3, 1936.) 

Par. 20. For the purpose of saving tax¬ 
payers the expense of transmitting such 
bills, certificates or notes as are held 
in Federal reserve cities or Federal re¬ 
serve branch bank cities to the office of 
the collector in whose district the taxes 
are payable, taxpayers desiring to pay 
income and profits taxes by such Treas¬ 
ury bills, Treasury certificates of indebt¬ 
edness or Treasury notes acceptable in 
payment of taxes, should communicate 
with the collector of the district in which 
the taxes are payable and request from 
him authority to deposit such bills, cer¬ 
tificates or notes with the Federal re¬ 
serve bank in the city in which the bills, 
certificates or notes are held. Collectors 
are authorized to permit deposits of 
Treasury bills. Treasury certificates of 
indebtedness or Treasury notes in any 
Federal reserve bank, with the express 
understanding that the Federal reserve 
bank is to issue a certificate of deposit 
in the collector’s name covering the dol- 










840 


FEDERAL REGISTER, Tuesday , February 14> 1939 


lar face amount of the bills, certificates 
or notes, and to state on the face of the 
certificate of deposit that the amount 
represented thereby is in payment of an 
equal dollar amount of income or profits 
taxes. The Federal reserve bank should 
forward the original certificate of deposit 
to the Treasurer of the United States 
with its daily transcript, and transmit 
the duplicate to the Commissioner of 
Internal Revenue, Accounts and Collec¬ 
tions Unit. Washington, D. C., and the 
triplicate to the collector, accompanied 
by a statement giving the name of the 
taxpayer for whom the payment is made, 
in order that the collector may make 
the necessary record. Receipts given by 
the Federal reserve banks to the tax¬ 
payers for the bills, certificates or notes 
deposited by such taxpayers should show 
the description of such bills, certificates 
or notes received in payment of taxes, 
including the exact dollar face amount 
thereof, and that the bills, certificates 
of notes, respectively, are tendered by 
tlie taxpayer and received by the Fed¬ 
eral reserve bank, subject to no condi¬ 
tion, qualification or reservation what¬ 
soever. in payment of no more than an 
amount of taxes equal to such dollar 
face amount. (Article 2, in part. Treas¬ 
ury Decision 4703, approved November 
3, 1936.) 

Checks in Payment of Taxes 

Par. 21. (a) It shall be lawful for col¬ 
lectors of customs and of internal reve¬ 
nue to receive for duties cm imports and 
internal taxes certified checks drawn on 
National and State banks, and trust com¬ 
panies during such time and under such 
regulations as the Secretary of the 
Treasury may prescribe. No person, 
however, who may be indebted to the 
United States on account of duties on 
imports or internal taxes who shall have 
tendered a certified check or checks as 
provisional payment for such duties or 
taxes, in accordance with the terms of 
this Act, shall be released from the obli¬ 
gation to make ultimate payment thereof 
until such certified check so received has 
been duly paid; and if any such check 
so received is not duly paid by the bank 
on which it is drawn and so certifying, 
the United States shall, in addition to its 
right to exact payment from the party 
originally indebted therefor, have a lien 
for the amount of such check upon all 
the assets of such bank; and such 
amount shall be paid out of its assets in 
preference to any or all other claims 
whatsoever against said bank, except the 
necessary costs and expenses of admin¬ 
istration and the reimbursement of the 
United States for the amount expended 
in the redemption of the circulating 
notes of such bank. (Act of March 2, 
1911. chapter 191, section 1, 36 Stat. 
965.) 

(b) It shall be lawful for collecting 
officers to receive certified checks drawn 
on National and State banks and trust 


companies, during such time and under 
such regulations as the Secretary of the 
Treasury may prescribe, in payment for 
duties on imports, internal taxes, and all 
public dues, including special customs 
deposits; and the Act of March second, 
nineteen hundred and eleven, entitled 
“An Act to authorize the receipt of certi¬ 
fied checks for duties on imports and in¬ 
ternal taxes,” is hereby amended ac¬ 
cordingly. (Act of March 3. 1913, chap¬ 
ter 119, 37 Stat. 733.) 

Payment of and Receipt for Taxes 

Par. 22. (a) Collectors may receive, at 
par with an adjustment for accrued in¬ 
terest, notes or certificates of indebted¬ 
ness issued by the United States and un¬ 
certified checks in payment of income, 
war-profits, and excess-profits taxes and 
any other taxes payable other than by 
stamp, during such time and under such 
rules and regulations as the Commis¬ 
sioner, with the approval of the Secre¬ 
tary, shall prescribe; but if a check so 
received is not paid by the bank on 
which it is drawn the person by whom 
such check has been tendered shall re¬ 
main liable for the payment of the tax 
and for all legal penalties and additions 
to the same extent as if such check had 
not been tendered. 

(b) Every collector to whom any pay¬ 
ment of any income tax is made shall 
upon request give to the person making 
such payment a full written or printed 
receipt, stating the amount paid and the 
particular account for which such pay¬ 
ment was made; and whenever any 
debtor pays taxes on account of pay¬ 
ments made or to be made by him to 
separate creditors the collector shall, if 
requested by such debtor, give a separate 
receipt for the tax paid on account of 
each creditor in such form that the 
debtor can conveniently produce such re¬ 
ceipts separately to his several creditors 
in satisfaction of their respective de¬ 
mands up to the amounts stated in the 
receipts; and such receipt shall be suffi¬ 
cient evidence in favor of such debtor to 
justify him in withholding from his next 
payment to his creditor the amount 
therein stated; but the creditor may. 
upon giving to his debtor a full written 
receipt acknowledging the payment to 
him of any sum actually paid and ac¬ 
cepting the amount of tax paid as afore¬ 
said (specifying the same) as a further 
satisfaction of the debt to that amount, 
require the surrender to him of such col¬ 
lector’s receipt. (Section 1118, in part, 
Revenue Act of 1926.) 

Receipts for Payment 

Par. 23. It shall be the duty of the 
collectors, or their deputies, in their re¬ 
spective districts, and they are author¬ 
ized, to collect all the taxes imposed by 
law, however the same may be desig¬ 
nated. And every collector and deputy 
collector shall give receipts for all sums 
collected by him. excepting only when 


the same are in payment for stamps sold 
and delivered; but no collector or deputy 
collector shall issue a receipt in lieu of a 
stamp representing a tax. (Section 3183, 
Revised Statutes, as amended by chapter 
125, Section 3, Act of March 1, 1879, 20 
Stat. 331.) 

Suits to Restrain, Barred 

Par. 24. No suit for the purpose of re¬ 
straining the assessment or collection of 
any tax shall be maintained in any court. 
(Section 3224, Revised Statutes.) 

Uncertified Checks 

Par. 25. Collectors may accept uncer¬ 
tified checks in payment of income, war- 
profits, and excess-profits taxes, pro¬ 
vided such checks are collectible at par, 
that is, for their full amount, without 
any deduction for exchange or other 
charges. The collector will stamp on the 
face of each check before deposit the 
words “This check is in payment of an 
obligation to the United States and must 
be paid at par. No protest,” with his 
name and title. The day on which the 
collector receives the check will be con¬ 
sidered the date of payment, so far as 
the taxpayer is concerned, unless the 
check is returned dishonored. If one 
check is remitted to cover two or more 
persons’ taxes, the remittance must be 
accompanied by a letter of transmittal 
stating— 

(a) The name of the drawer of the 
check; 

(b) The amount of the check; 

(c) The amount of any cash, money 
order, or other instrument included in 
the same remittance; 

( d ) The name of each person whose 
tax is to be paid by the remittance; 

(e) The amount of the payment on ac¬ 
count of each person; and 

(/) The kind of tax paid. (Article 
1393, Regulations 69.) 

Enforcement of Liability for Taxes 
Collected 

Par. 26. Whenever any person is re¬ 
quired to collect or withhold any inter¬ 
nal-revenue tax from any other person 
and to pay such tax over to the United 
States, the amount of tax so collected 
or withheld shall be held to be a special 
fund in trust for the United States. The 
amount of such fund shall be assessed, 
collected, and paid in the same manner 
and subject to the same provisions and 
limitations (including penalties) as are 
applicable with respect to the taxes from 
which such fund arose. (Section 607, 
Revenue Act of 1934.) 

Common Trust Funds—National Banks 

Investment of Trust Funds 

Par. 27. Funds received or held by a 
national bank as fiduciary shall not be 
invested collectively except as permitted 
in section 17 of this regulation. (Sec¬ 
tion 10 (c), Regulation F, Board of Gov- 
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emors of Federal Reserve System, effec¬ 
tive December 31, 1937.) 

Common Trust Funds 

Par. 28. Funds received or held by a 
national bank as fiduciary may be in¬ 
vested collectively in any common trust 
fund established and maintained in ac¬ 
cordance with the provisions of this sec¬ 
tion whenever the laws of the State in 
which the national bank is located au¬ 
thorize or permit such investments by 
State banks, trust companies, or other 
corporations which compete with na¬ 
tional banks. 

As used in this regulation the term 
“common trust fund" means a fund 
maintained by a national bank exclu¬ 
sively for the collective investment and 
reinvestment of moneys contributed 
thereto by the bank in its capacity as 
trustee, executor, administrator, or 
guardian. 

The purpose of this section is to per¬ 
mit. the use of common trust funds, as 
defined in section 169 of the Revenue 
Act of 1936, for the investment of funds 
held for true fiduciary purposes; and the 
operation of such common trust funds 
as investment trusts for other than 
strictly fiduciary purposes is hereby pro¬ 
hibited. No bank administering a com¬ 
mon trust fund shall issue any docu¬ 
ment evidencing a direct or indirect in¬ 
terest in such common trust fund in 
any form which purports to be negoti¬ 
able or assignable. The trust investment 
committee of a bank operating a com¬ 
mon trust fund shall not permit any 
funds of any trust to be invested in a 
common trust fund if it has reason to 
believe that such trust was not created 
or is not being used for bona fide fiduci¬ 
ary purposes. 

Common trust funds administered un¬ 
der this section shall be subject to the 
following requirements: 

(1) Assets in a common trust fund 
shall be considered as assets held by the 
bank as fiduciary; 

(2) A bank administering a common 
trust fund shall not invest any of its 
own funds in such common trust fund 
and if a bank, because of a creditor re¬ 
lationship or any other reason, acquires 
any interest in a participation in a com¬ 
mon trust fund under its administration 
the participation shall be withdrawn on 
the first date on which such withdrawal 
can be effected in accordance with the 
provisions of this section; 

(3) A bank administering a common 
trust fund shall not have any interest 
in the assets held in such common trust 
fund, other than in its capacity as fi¬ 
duciary, except to the extent permitted 
for a temporary period as provided in 
the immediately preceding paragraph. 
(Section 17 (a), Regulation F. Board 
of Governors of Federal Reserve System, 
effective December 31. 1937.) 

Par. 29. Subject to all other provi¬ 
sions of this regulation except subsec¬ 


tion (c) of this section [paragraph 301, 
cash balances received or held by a bank 
in its capacity as trustee, executor, ad¬ 
ministrator, or guardian, which the 
bank considers to be individually too 
small to be invested separately to ad¬ 
vantage may be invested, with the ap¬ 
proval of the trust investment commit¬ 
tee, in participations in a common trust 
fund, provided the total investment of 
the funds of any one trust in one or 
more such common trust funds shall not 
exceed $1,200. (Section 17 (b), Regu¬ 
lation F, Board of Governors of Fed¬ 
eral Reserve System, effective December 
31. 1937.) 

Par. 30. Subject to all other provisions 
of this regulation except subsection (b) of 
this section [paragraph 29], funds re¬ 
ceived or held by a bank in its capacity 
as trustee, executor, administrator, or 
guardian may be invested in participa¬ 
tions in a common trust fund. All par¬ 
ticipations in such a common trust fund 
shall be on the basis of a proportionate 
interest in all of the assets of the common 
trust fund. 

(1) Common trust fund to be operated 
under written plan. —Each common trust 
fund administered by a bank shall be 
established and maintained in accord¬ 
ance with a written plan (referred to 
herein as the plan) approved by a reso¬ 
lution of the bank’s board of directors 
and approved in writing by competent 
legal counsel. The plan shall provide 
that the common trust fund shall be ad¬ 
ministered in conformity with the rules 
and regulations, prevailing from time to 
time, of the Board of Governors of the 
Federal Reserve System pertaining to the 
collective investment of trust funds by 
national banks, and shall contain full and 
detailed provisions not inconsistent with 
the provisions of such rules and regula¬ 
tions as to the manner in which the com¬ 
mon trust fund is to be operated, in¬ 
cluding provisions relating to the invest¬ 
ment powers of the bank with respect 
to the common trust fund, the allocation 
of income, profits and losses, the terms 
and conditions governing the admission 
or withdrawal of participations in the 
common trust fund, the auditing and 
settlement of accounts of the bank with 
respect to the common trust fund, the 
basis and method of valuing assets in the 
common trust fund, the basis upon which 
the common trust fund may be ter¬ 
minated, and such other matters as may 
be necessary to define clearly the rights 
of participants in the common trust 
fund. A copy of the plan shall be avail¬ 
able at the principal office of the bank 
for inspection, during all banking hours, 
to any person having an interest in a 
trust any funds of which are invested in 
a participation in the common trust 
fund; and upon reasonable request a 
copy of the plan shall be furnished to 
such person. 

(2) Trust investment committee to ap¬ 
prove participation .—No funds of a trust 


shall be invested in a participation in a 
common trust fund without the approval 
of the trust investment committee. Be¬ 
fore permitting any funds of any trust 
to be invested in a participation in a 
common trust fund, the trust investment 
committee shall review the investments 
comprising the common trust fund; and, 
if it finds that any such investment is 
one in which funds of such trust might 
not lawfully be invested at that time, 
funds of such trust shall not be invested 
in a participation in such common trust 
fund. 

At the time of making the first in¬ 
vestment of funds of a trust in a par¬ 
ticipation in any common trust fund, 
the bank shall send a notice of such 
investment to each person to whom an 
accounting ordinarily would be rendered. 

(3) Common trust fund to be audited 
annually. —A bank administering a com¬ 
mon trust fund shall, at least once dur¬ 
ing each period of 12 months, cause an 
audit to be made of the common trust 
fund by auditors responsible only to the 
board of directors of the bank. The re¬ 
port of such audit shall include a list 
of the investments comprising the com¬ 
mon trust fund at the time of the audit 
which shall show the valuation placed 
on each item on such list by the trust 
investment committee of the bank as of 
the date of the audit, a statement of 
purchases, sales and any other invest¬ 
ment changes and of income and dis¬ 
bursements since the last audit, and ap¬ 
propriate comments as to any invest¬ 
ments in default as to payment of prin¬ 
cipal or interest. The reasonable ex¬ 
penses of any such audit made by inde¬ 
pendent public accountants may be 
charged to the common trust fund. 

The bank shall, without charge, send 
a copy of the latest report of such audit 
annually to each person to whom an 
accounting of the trusts participating in 
the common trust fund ordinarily would 
be rendered or shall send advice to each 
such person annually that the report 
is available and that a copy will be 
furnished without charge upon request. 

(4) Value of assets to be determined 
periodically. —Not less frequently than 
once during each period of three months 
the trust investment committee of a 
bank administering a common trust 
fund shall determine the value of the 
assets in the common trust fund. No 
participation shall be admitted to or 
withdrawn from the common trust fund 
except on the basis of such valuation 
and on the date of the determination of 
such valuation or, if permitted by the 
plan, within two business days subse¬ 
quent to the date of such determination. 
No participation shall be admitted or 
withdrawn unless, in accordance with 
provisions of the plan, prior to the date 
of the determination of such valuation, 
notice of intention to participate or to 
make such withdrawal shall have been 
given in writing to the bank administer- 
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ing the common trust fund, or a written 
notation of the contemplated participa¬ 
tion or withdrawal shall have been made 
in the records of the banks. 

(5) Miscellaneous limitation s .—No 
funds of any trust shall be invested in a 
participation in a common trust fund if 
such investment would result in such 
trust having an interest in the common 
trust fund in excess of 10 percent of the 
value of the assets of the common trust 
fund, as determined by the trust invest¬ 
ment committee, or the sum of $25,000, 
whichever is less at the time of invest¬ 
ment. If the bank administers more than 
one common trust fund, no investment 
shall be made which would cause the 
aggregate investment of funds of any 
one trust in all such common trust funds 
to exceed such limitations. In applying 
the limitations contained in this para¬ 
graph, if two or more trusts are created 
by the same settlor or settlors and as 
much as one-half of the income or prin¬ 
cipal or both of each trust is payable 
or applicable to the use of the same per¬ 
son or persons, such trusts shall be con¬ 
sidered as one. 

No investment for a common trust 
fund shall be made in stocks, or bonds or 
other obligations of any one person, firm, 
or corporation which would cause the 
total amount of investment in stocks, or 
bonds or other obligations issued or guar¬ 
anteed by such person, firm, or corpora¬ 
tion to exceed 10 percent of the value of 
the common trust fund, as determined 
by the trust investment committee, pro¬ 
vided that this limitation shall not apply 
to investments in obligations of the 
United States or for the payment of the 
principal and interest of which the faith 
and credit of the United States shall be 
pledged. 

No investment for a common trust 
fund shall be made in any one class of 
shares of stock of any one corporation 
which would cause the total number of 
such shares held by the common trust 
fund to exceed 5 percent of the number 
of such shares outstanding. If the bank 
administers more than one common trust 
fund no investment shall be made which 
would cause the aggregate investment for 
all such common trust funds in shares 
of stock of any one corporation to exceed 
such limitation. 

Any bank administering a common 
trust fund shall have the responsibility 
of maintaining in cash and readily mar¬ 
ketable securities such part of the assets 
of the common trust fund as shall be 
deemed by the bank to be necessary to 
provide adequately for the needs of par¬ 
ticipating trusts and to prevent inequi¬ 
ties between such trusts. In any event, 
prior to any admissions to or with¬ 
drawals from a common trust fund, the 
trust investment committee shall deter¬ 
mine what percentage of the value of the 
assets of a common trust fund is com¬ 
posed of cash and readily marketable 
securities; and if such committee deter¬ 
mines that, after effecting the admis¬ 


sions and withdrawals which are to be 
made pursuant to notice given as re¬ 
quired in subdivision (4) of this subsec¬ 
tion, less than 40 percent of the value of 
the remaining assets of the common 
trust fund would be composed of cash 
and readily marketable securities, no ad¬ 
missions to or withdrawals from the 
common trust fund shall be permitted 
as of the valuation date upon which such 
determination is made, except that rat¬ 
able distribution upon all participations 
is not prohibited. 

<tf) Distribution upoyi tvithdrawal of 
participation. —When participations are 
withdrawn from a common trust fund 
distributions may be made in cash or 
ratably in kind, or partly in cash and 
partly ratably in kind, provided that all 
distributions as of any one valuation 
date shall be made on the same basis. 
Before any distribution in cash is made, 
the trust investment committee shall 
determine whether any investment re¬ 
maining in the common trust fund 
would be unlawful for one or more par¬ 
ticipating trusts if funds of such trusts 
were being invested at that time; and 
no distribution shall be made in cash 
until any such unlawful investment shall 
have been eliminated from the common 
trust fund either through sale, distribu¬ 
tion in kind, or segregation as provided 
in the subdivision immediately follow¬ 
ing hereafter. 

(7) Segregation of investments. —If 
for any reason an investment is with¬ 
drawn in kind from a common trust 
fund for the benefit of all trusts par¬ 
ticipating in the common trust fund at 
the time of such withdrawal and such 
investment is not distributed ratably in 
kind it shall be segregated and admin¬ 
istered or realized upon for the benefit 
ratably of all trusts participating in the 
common trust fund at the time of 
withdrawal. 

( 8 ) Management of common trust fund 
arid fees .—A national bank administer¬ 
ing a common trust fund shall have the 
exclusive management thereof and shall 
not charge a fee for the management 
of the common trust fund, or receive, 
either from the common trust fund or 
from any trusts the funds of which are 
invested in participations therein, any 
additional fees, commissions, or compen¬ 
sations of any kind by reason of such 
participation. The bank shall not pay 
a fee, commission, or compensation out 
of the common trust fund for manage¬ 
ment. Nothing in this paragraph shall 
be construed as prohibiting a bank from 
reimbursing itself out of a common trust 
fund for such reasonable expenses in¬ 
curred by it in the administration there¬ 
of as would have been chargeable to the 
respective participating trusts if incurred 
in the separate administration of such 
participating trusts. 

(9) Effect of mistakes.— No mistake 
made in good faith and in the exercise 
of due care in connection with the ad¬ 
ministration of a common trust fund 


shall be deemed to be a violation of this 
regulation if promptly after the discovery 
of the mistake the bank takes whatever 
action may be practicable in the cir¬ 
cumstances to remedy the mistake. (Sec¬ 
tion 17 (c). Regulation P, Board of Gov¬ 
ernors of Federal Reserve System, effec¬ 
tive December 31, 1937.) 

Compromises 

Civil and Criminal Cases 

Par. 31. The Commissioner of Internal 
Revenue, with the approval of the Sec¬ 
retary of the Treasury, or of the Under 
Secretary of the Treasury, or of an As¬ 
sistant Secretary of the Treasury, may 
compromise any civil or criminal case 
arising under the internal-revenue laws 
instead of commencing suit thereon; 
and. with the advice and consent of the 
said Secretary and the recommendation 
of the Attorney General, he may com¬ 
promise any such case after a suit there¬ 
on has been commenced. Whenever a 
compromise is made in any case there 
shall be placed on file in the office of the 
Commissioner the opinion of the Gen¬ 
eral Counsel for the Department of the 
Treasury, or of the officer acting as such, 
with his reasons therefor, with a state¬ 
ment of the amount of tax assessed, the 
amount of additional tax or penalty im¬ 
posed by law in consequence of the 
neglect or delinquency of the person 
against whom the tax is assessed, and the 
amount actually paid in accordance with 
the terms of the compromise. (Section 
3229, Revised Statutes, as amended by 
section 1201 of the Revenue Act of 1926; 
section 512 (b) of the Revenue Act of 
1934; and section 815 of the Revenue Act 
of 1938.) 

Concealment of Assets 

Par. 32. Any person who, in connection 
with any compromise under section 3229 
of the Revised Statutes, as amended, or 
offer of such compromise, or in connec¬ 
tion with any closing agreement under 
section 606 of this Act, or offer to enter 
into any such agreement, willfully (1) 
conceals from any officer or employee of 
the United States any property belong¬ 
ing to the estate of a taxpayer or other 
person liable in respect of the tax, or (2) 
receives, destroys, multilates, or falsifies 
any book, document, or record, or makes 
under oath any false statement, relating 
to the estate or financial condition of the 
taxpayer or other person liable in respect 
of the tax, shall, upon conviction thereof, 
be fined not more than $10,000 or impris¬ 
oned for not more than one year, or both. 
(Section 616, Revenue Act of 1928.) 

Courts—Jurisdiction 

Par. 33. (a) If any person is summoned 
under the internal-revenue laws to ap¬ 
pear, to testify, or to produce books, pa¬ 
pers or other data, the district court of 
the United States for the district in which 
such person resides shall have jurisdic¬ 
tion by appropriate process to compel 
such attendance, testimony, or production 
of books, papers, or other data. 
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(b) The district courts of the United 
States at the instance of the United 
States are hereby invested with such ju¬ 
risdiction to make and issue, both in ac¬ 
tions at law and suits in equity, writs 
and orders of injunction, and of ne exeat 
republica, orders appointing receivers, 
and such other orders and process, and to 
render such judgments and decrees, 
granting in proper cases both legal and 
equitable relief together, as may be nec¬ 
essary or appropriate for the enforcement 
of the internal-revenue laws. The rem¬ 
edies hereby provided are in addition to 
and not exclusive of any and all other 
remedies of the United States in such 
courts or otherwise to enforce such laws. 
(Section 617, Revenue Act of 1928.) 

Jurisdiction of District Courts 

Par. 34. Concurrent with the Court of 
Claims, tthe district courts shall have 
jurisdiction] of any suit or proceeding, 
commenced after the passage of the 
Revenue Act of 1921, for the recovery of 
any internal-revenue tax alleged to have 
been erroneously o~ illegally assessed or 
collected, or of any penalty claimed to 
have been collected without authority or 
any sum alleged to have been excessive 
or in any manner wrongfully collected, 
under the internal-revenue laws, even if 
the claim exceeds $10,000, if the collector 
of internal revenue by whom such tax, 
penalty, or sum was collected is dead or 
is not in office as collector of internal 
revenue at the time such suit or proceed¬ 
ing is commenced. (Section 1122, Reve¬ 
nue Act of 1926, amending section 24, in 
part. United States Judicial Code.) 

Deposits of United States Bonds or Notes 
in Lieu of Surety 

Par. 35. Wherever by the laws of the 
United States or regulations made pur¬ 
suant thereto, any person is required to 
furnish any recognizance, stipulation, 
bond, guaranty, or undertaking, herein¬ 
after called “penal bond,” with surety or 
sureties, such person may, in lieu of such 
surety or sureties, deposit as security with 
the official having authority to approve 
such penal bond, United States Liberty 
bonds or other bonds or notes of the 
United States in a sum equal at their par 
value to the amount of such penal bond 
required to be furnished, together with 
an agreement authorizing such official to 
collect or sell such bonds or notes so 
deposited in case of any default in the 
performance of any of the conditions or 
stipulations of such penal bond. The 
acceptance of such United States bonds 
or notes in lieu of surety or sureties re¬ 
quired by law shall have the same force 
and effect as individual or corporate 
sureties, or certified checks, bank drafts, 
post-office money orders, or cash, for the 
penalty or amount of such penal bond. 
The bonds or notes deposited hereunder 
and such other United States bonds or 
notes as may be substituted therefor from 
time to time as such security, may be de¬ 
posited with the Treasurer of the United 
States, a Federal reserve bank, or other 


depositary duly designated for that pur¬ 
pose by the Secretary, which shall issue 
receipt therefor, describing such bonds or 
notes so deposited. As soon as security 
for the performance of such penal bond is 
no longer necessary, such bonds or notes 
so deposited shall be returned to the de¬ 
positor: Provided, That in case a person 
or persons supplying a contractor with 
labor or material as provided by the Act 
of Congress, approved February 24, 1905 
(33 Stat. 811), entitled “An Act to amend 
an Act approved August thirteenth, eigh¬ 
teen hundred and ninety-four, entitled 
4 An Act for the protection of persons fur¬ 
nishing materials and labor for the con¬ 
struction of public works,’ ” shall file with 
the obligee, at any time after a default in 
the performance of any contract subject 
to said Acts, the application and affidavit 
therein provided, the obligee shall not 
deliver to the obligor the deposited bonds 
or notes nor any surplus proceeds thereof 
until the expiration of the time limited by 
said Acts for the institution of suit by 
such person or persons, and, in case suit 
shall be instituted within such time, shall 
hold said bonds or notes or proceeds sub¬ 
ject to the order of the court having juris¬ 
diction thereof: Provided further , That 
nothing herein contained shall affect or 
impair the priority of the claim of the 
United States against the bonds or notes 
deposited or any right or remedy granted 
by said Acts or by this section to the 
United States for default upon any obli¬ 
gation of said penal bond: Provided, fur - 
ther P That all laws inconsistent with this 
section are hereby so modified as to con¬ 
form to the provisions hereof: And pro¬ 
vided further , That nothing contained 
herein shall affect the authority of courts 
over the security, where such bonds are 
taken as security in judicial proceedings, 
or the authority of any administrative 
officer of the United States to receive 
United States bonds for security in cases 
authorized by existing laws. The Secre¬ 
tary may prescribe rules and regulations 
necessary and proper for carrying this 
section into effect. In order to avoid the 
frequent substitution of securities such 
rules and regulations may limit the effect 
of this section, in appropriate classes of 
cases, to bonds and notes of the United 
States maturing more than a year after 
the date of deposit of such bonds as se¬ 
curity. The phrase “bonds or notes of 
the United States” shall be deemed, for 
the purposes of this section, to mean any 
public-debt obligations of the United 
States and any bonds, notes, or other 
obligations which are unconditionally 
guaranteed as to both interest and prin¬ 
cipal by the United States. (Section 
1126, Revenue Act of 1926, as amended 
by the Act entitled “An Act to amend the 
Second Liberty Bond Act, as amended, 
and for other purposes”, approved, Feb¬ 
ruary 4, 1935.) 

Disclosure of Income-Tax Returns 
Prohibited 

Par. 36. It shall be unlawful for any 
collector, deputy collector, agent, clerk, 


or other officer or employee of the United 
States to divulge or to make known in 
any manner whatever not provided by 
law to any person the operations, style 
of work, or apparatus of any manufac¬ 
turer or producer visited by him in the 
discharge of his official duties, or the 
amount or source of income, profits, 
losses, expenditures, or any particular 
thereof, set forth or disclosed in any in¬ 
come return, or to permit any income 
return or copy thereof or any book con¬ 
taining any abstract or particulars 
thereof to be seen or examined by any 
person except as provided by law: and it 
shall be unlawful for any person to print 
or publish In any manner whatever not 
provided by law any income return, or 
any part thereof or source of income, 
profits, losses, or expenditures appearing 
in any income return; and any offense 
against the foregoing provision shall be 
a misdemeanor and be punished by a 
fine not exceeding $1,000 or by impris¬ 
onment not exceeding one year, or both, 
at the discretion of the court: and if 
the offender be an officer or employee of 
the United States he shall be dismissed 
from office or discharged from employ¬ 
ment. (Section 3167, Revised Statutes, 
as reenacted by section 1115, Revenue 
Act of 1926.) 

Examination of Books and Witnesses 

Par. 37. The Commissioner, for the 
purpose of ascertaining the correctness 
of any return or for the purpose of mak¬ 
ing a return where none has been made, 
is hereby authorized, by any officer or 
employee of the Bureau of Internal Rev¬ 
enue, including the field service, desig¬ 
nated by him for that purpose, to ex¬ 
amine any books, papers, records, or 
memoranda bearing upon the matters 
required to be included in the return, 
and may require the attendance of the 
person rendering the return or of any 
officer or employee of such person, or the 
attendance of any other person having 
knowledge in the premises, and may take 
his testimony with reference to the mat¬ 
ter required by law to be included in such 
return, with power to administer oaths 
to such person or persons. (Section 1104, 
Revenue Act of 1926. as amended by 
section 618, Revenue Act of 1928.) 

Tranferees 

Par. 38. The Commissioner, for the 
purpose of determining the liability at 
law or in equity of a transferee of the 
property of any person with respect to 
any Federal taxes imposed upon such per¬ 
son, is hereby authorized, by any officer 
or employee of the Bureau of Internal 
Revenue, including the field service, desig¬ 
nated by him for that purpose, to exam¬ 
ine any books, papers, records, or memo¬ 
randa bearing upon such liability, and 
may require the attendance of the trans¬ 
feror or transferee, or of any officer or 
employee of such person, or the attend¬ 
ance of any other person having knowl¬ 
edge in the premises, and may take his 
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testimony with reference to the matter, 
with power to administer oaths to such 
person or persons. (Section 507, Revenue 
Act of 1934.) 

Unnecessary Examinations 

Par. 39. No taxpayer shall be subjected 
to unnecessary examinations or investi¬ 
gations, and only one inspection of a 
taxpayer’s books of account shall be 
made for each taxable year unless the 
taxpayer requests otherwise or unless the 
Commissioner, after investigation, noti¬ 
fies the taxpayer in writing that an addi¬ 
tional inspection is necessary. (Section 
1105, Revenue Act of 1926.) 

Informers 

General 

Par. 40. The Commissioner of Internal 
Revenue, with the approval of the Secre¬ 
tary of the Treasury, is authorized to pay 
such sums, not exceeding in the aggre¬ 
gate the sum appropriated therefor, as 
he may deem necessary for detecting and 
bringing to trial and punishment persons 
guilty of violating the internal-revenue 
laws, or conniving at the same, in cases 
where such expenses are not otherwise 
provided for by law. (Section 3463, Re¬ 
vised Statutes.) 

Income From Illegally Produced 
Petroleum 

Par. 41. (a) Any person liable for tax 
on any income from illegally produced 
petroleum, who willfully fails to make re¬ 
turn showing such income within the 
time prescribed by law or 30 days after 
the enactment of this Act, whichever ex¬ 
pires later, shall, in addition to all other 
penalties prescribed by law, be liable to 
a civil penalty of $500 plus $50 for each 
day during which such failure continues. 

(b) Any person not an officer or em¬ 
ployee of the United States who fur¬ 
nishes to the Commissioner or any col¬ 
lector original information leading to 
the recovery from any other person of 
any penalty under this section may be 
awarded and paid by the Commissioner 
a compensation of one-half the penalty 
so recovered, as determined by the 
Commissioner. 

(c) As used in this section, the term 
“income from illegally produced petro¬ 
leum” means any income (not shown on 
a return made within the time pre¬ 
scribed by law or 30 days after the en¬ 
actment of this Act, whichever expires 
later) arising out of any sale or pur¬ 
chase of crude petroleum withdrawn 
from the ground subsequent to January 
1, 1932, in violation of any State or Fed¬ 
eral law (not including withdrawal in 
violation of any code of fair competi¬ 
tion approved under the National In¬ 
dustrial Recovery Act or illegal with¬ 
drawal the penalties for which have 
been mitigated or satisfied in pursuance 
of law prior to the enactment of this 
Act), or arising out of any fee derived 
from acting as agent for any seller or 
purchaser in connection with a sale or 


purchase of such petroleum or products 
thereof, or any amount illegally received 
by any person charged with the enforce¬ 
ment of law with respect to such petro¬ 
leum or products thereof. (Section 514, 
Revenue Act of 1934.) 

Interest 

Overpayments 

Par. 42. (a) Interest shall be allowed 
and paid upon any overpayment in re¬ 
spect of any internal-revenue tax, at the 
rate of 6 per centum per annum, as 
follows: 

(1) In the case of a credit, from the 
date of the overpayment to the due date 
of the amount against which the credit 
is taken, but if the amount against 
which the credit is taken is an addi¬ 
tional assessment of a tax imposed by 
the Revenue Act of 1921 or any subse¬ 
quent revenue Act, then to the date of 
the assessment of that amount. 

(2) In the case of a refund, from the 
date of the overpayment to a date pre¬ 
ceding the date of the refund check 
by not more than 30 days, such date 
to be determined by the Commissioner, 
whether or not such refund check is 
accepted by the taxpayer after tender 
of such check to the taxpayer. The ac¬ 
ceptance of such check shall be without 
prejudice to any right of the taxpayer 
to claim any additional overpayment 
and interest thereon. 

(b) As used in this section the term 
“additional assessment” means a fur¬ 
ther assessment for a tax of the same 
character previously paid in part, and 
includes the assessment of a deficiency 
of any income or estate tax imposed by 
the Revenue Act of 1924 or by any sub¬ 
sequent revenue Act. 

(c) Section 1116 of the Revenue Act 
of 1926 is repealed. 

(d) Subsections (a), (b), and (c) 
shall take effect on the expiration of 
thirty days after the enactment of this 
Act. and shall be applicable to any 
credit taken or refund paid after the 
expiration of such period, even though 
allowed prior thereto. (Section 614, 
Revenue Act of 1928, as amended by 
section 804, Revenue Act of 1936.) 

Judgments 

Par. 43. (b) In any judgment of any 
court rendered (whether against the 
United States, a collector or deputy col¬ 
lector of internal revenue, a former col¬ 
lector or deputy collector, or the person¬ 
al representative in case of death) for 
any overpayment in respect of any in¬ 
ternal-revenue tax, interest shall be al¬ 
lowed at the rate of 6 per centum per 
annum upon the amount of the over¬ 
payment, from the date of the payment 
or collection thereof to a date preceding 
the date of the refund check by not more 
than thirty days, such date to be deter¬ 
mined by the Commissioner of Internal 
Revenue. The Commissioner is hereby 
authorized to tender by check payment 


of any such judgment, with interest as 
herein provided, at any time after such 
judgment becomes final, whether or not 
a claim for such payment has been duly 
filed, and such tender shall stop the 
running of interest, whether or not such 
refund check is accepted by the judg¬ 
ment creditor. (Section 177 (b) of the 
Judicial Code, as amended by section 
808, Revenue Act of 1936.) 

Delinquent Taxes 

Par. 44. Notwithstanding any provision 
of law to the contrary, interest accruing 
during any period of time after the date 
of the enactment of this Act upon any 
internal-revenue tax (including amounts 
assessed or collected as a part thereof ) 
or customs duty, not paid when due. 
shall be at the rate of 6 per centum per 
annum. (Section 404, Revenue Act of 
1935.) 

Joint-Stock Land Banks, Income From 

Obligations and Mortgages Issued by 

Par. 45. Notwithstanding the provis¬ 
ions of section 26 of the Federal Farm 
Loan Act, as amended, in the case of 
mortgages made or obligations issued 
by any joint-stock land bank after the 
date of the enactment of this Act, all 
income, except interest, derived there¬ 
from shall be included in gross income 
and shall not be exempt from Federal 
income taxation. (Section 817, Revenue 
Act of 1938.) 

Liens for Taxes 

Par. 46. (a) If any person liable to 
pay any tax neglects or refuses to pay 
the same after demand, the amount (in¬ 
cluding any interest, penalty, additional 
amount, or addition to such tax, together 
with any costs that may accrue in addi¬ 
tion thereto) shall be a lien in favor of 
the United States upon all property and 
rights to property, whether real or per¬ 
sonal, belonging to such person. Unless 
another date is specifically fixed by law, 
the lien shall arise at the time the as¬ 
sessment list was received by the collec¬ 
tor and shall continue until the liability 
for such amount is satisfied or becomes 
unenforceable by reason of lapse of time. 

(b) Such lien shall not be valid as 
against any mortgagee, purchaser, or 
judgment creditor until notice thereof 
has been filed by the collector— 

(1) in accordance with the law of the 
State or Territory in which the property 
subject to the lien is situated, whenever 
the State or Territory has by law pro¬ 
vided for the filing of such notice; or 

(2) in the office of the clerk of the 
United States District Court for the ju¬ 
dicial district in which the property sub¬ 
ject to the lien is situated, whenever the 
State or Territory has not by law pro¬ 
vided for the filing of such notice; or 

(3) in the office of the clerk of the 
District Court of the United States for 
the District of Columbia, if the property 
subject to the lien is situated in the Dis¬ 
trict of Columbia. 
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(c) Subject to such regulations as the 
Commissioner of Internal Revenue with 
the approval of the Secretary of the 
Treasury, may prescribe, the collector of 
internal revenue charged with an assess¬ 
ment in respect of any tax— 

(1) May issue a certificate of release 
of the lien if the collector finds that the 
liability for the amount assessed, to¬ 
gether with all interest in respect thereof, 
has been satisfied or has become unen¬ 
forceable; 

(2) May issue a certificate of release 
of the lien if there is furnished to the 
collector and accepted by him a bond 
that is conditioned upon the payment of 
the amount assessed, together with all 
interest in respect thereof, within the 
time prescribed by law (including any ex¬ 
tension of such time), and that is in 
accordance with such requirements re¬ 
lating to terms, conditions, and form of 
the bond and sureties thereon, as may be 
specified in the regulations; 

(3) May issue a certificate of partial 
discharge of any part of the property 
subject to the lien if the collector finds 
that the fair market value of that part of 
such property remaining subject to the 
lien is at least double the amount of the 
liability remaining unsatisfied in respect 
of such tax and the amount of all prior 
liens upon such property. 

(4) May issue a certificate of discharge 
of any part of the property subject to the 
lien if there is paid over to the collector 
in part satisfaction of the liability in re¬ 
spect of such tax an amount determined 
by the Commissioner, which shall not be 
less than the value, as determined by 
him. of the interest of the United States 
in the part to be so discharged. In de¬ 
termining such value the Commissioner 
shall give consideration to the fair mar¬ 
ket value of the part to be so discharged 
and to such liens thereon as have priority 
to the lien of the United State. 

(d) A certificate of release or of par¬ 
tial discharge issued under this section 
shall be held conclusive that the lien 
upon the property covered by the certifi¬ 
cate is extinguished. 

(e) The Commissioner of Internal 
Revenue, with the approval of the Secre¬ 
tary of the Treasury, may by regulation 
provide for the acceptance of a single 
bond complying both with the require¬ 
ments of section 272 (j) of the Revenue 
Act of 1928 (relating to the extension of 
time for the payment of a deficiency), 
or of any similar provisions of any prior 
law. and the requirements of subsection 
(c) of this section. 

(f) Subsections (c), (d). and (e) of 
this section shall apply to a lien in re¬ 
spect of any internal-revenue tax, 
whether or not the lien is imposed by 
this section. (Section 3186, Revised 
Statutes, as amended, and further 
amended by section 613, Revenue Act of 
1928, by section 509, Revenue Act of 

No. 29-7 


1934, and by the Act of June 25, 1936, 
chapter 804, 49 Stat. 1921.) 

Priority of Debts Due United States 

Par. 47. Whenever any person indebted 
to the United States is insolvent, or 
whenever the estate of any deceased 
debtor, in the hands of the executors or 
administrators, is insufficient to pay all 
the debts due from the deceased, the 
debts due to the United States shall be 
first satisfied; and the priority hereby 
established shall extend as well to cases 
in which a debtor, not having sufficient 
property to pay all his debts, makes a 
voluntary assignment thereof, or in 
which the estate and effects of an ab¬ 
sconding, concealed, or absent debtor 
are attached by process of law, as to 
cases in which an act of bankruptcy is 
committed. (Section 3466, Revised 
Statutes.) 

Par. 48. Every executor, administrator, 
or assignee, or other person, who pays, 
in whole or in part, any debt due by the 
person or estate from whom or for which 
he acts before he satisfies and pays the 
debts due to the United States from such 
person or estate, shall become answer- 
able in his own person and estate to the 
extent of such payments for the debts 
so due to the United States, or for so 
much thereof as may remain due and 
unpaid. (Section 3467, Revised Statutes, 
as amended by section 518, Revenue Act 
of 1934.) 

Limitation 

Effect of Expiration of Period of Limita¬ 
tion Against Taxpayer 

Par. 49. A refund of any portion of 
an internal-revenue tax (or any inter¬ 
est, penalty, additional amount, or ad¬ 
dition to such tax) made after the en¬ 
actment of this Act, shall be considered 
erroneous— 

(a) if made after the expiration of the 
period of limitation for filing claim 
therefor, unless within such period claim 
was filed; or 

(b) in the case of a claim filed within 
the proper time and disallowed by the 
Commissioner after the enactment of 
this Act, if the refund was made after the 
expiration of the period of limitation for 
filing suit, unless— 

(1) within such period suit was begun 
by the taxpayer, or 

(2) within such period, the taxpayer 
and the Commissioner agreed in writing 
to suspend the running of the statute of 
limitations for filing suit from the date 
of the agreement to the date of final 
decision in one or more named cases 
then pending before the United States 
Board of Tax Appeals or the courts. If 
such agreement has been entered into, 
the running of such statute of limita¬ 
tions shall be suspended in accordance 
with the terms of the agreement. (Sec¬ 
tion 608, Revenue Act of 1928, as amended 
by section 503, Revenue Act of 1934.) 


Effect of Expiration Period of Limitation 
Against United States 

Par. 50. Any tax (or any interest, pen¬ 
alty, additional amount, or addition to 
such tax) assessed or paid (whether be¬ 
fore or after the enactment of this Act) 
after the expiration of the period of limi¬ 
tation properly applicable thereto shall 
be considered an overpayment and shall 
be credited or refunded to the taxpayer 
if claim therefor is filed within the period 
of limitation for filing such claim. (Sec¬ 
tion 607. Revenue Act of 1928.) 

Prosecutions for Internal Revenue 
Offenses 

Par. 51. (a) The Act entitled “An Act 
to limit the time within which prosecu¬ 
tions may be instituted against persons 
charged with violating internal revenue 
laws,” approved July 5.1884, as amended, 
and as reenacted by section 1110 of the 
Revenue Act of 1926, is amended to read 
as follows: 

That no person shall be prosecuted, tried, 
or punished, for any of the various offenses 
arising under the internal revenue laws of 
the United States unless the indictment is 
found or the information Instituted within 
three years next after the commission of the 
offense, except that the period of limitation 
shall be six years— 

(1) for offenses involving the defrauding 
or attempting to defraud the United States 
or any agency thereof, whether by conspiracy 
or not, and in any manner. 

(2) for the offense of willfully attempting 
In any manner to evade or defeat any tax 
or the payment thereof, and 

(3) for the offense of willfully aiding or 
assisting in. or procuring, counselling, or 
advising, the preparation or presentation 
under, or in connection with any matter 
arising under, the internal revenue laws, of 
a false or fraudulent return, affidavit, claim, 
or document (whether or not such falsity or 
fraud is with the knowledge or consent 
of the person authorized or required to 
present such return, affidavit, claim, or 
document). 

For offenses arising under section 37 of 
the Criminal Code, where the object of 
the conspiracy is to attempt in any man¬ 
ner to evade or defeat any tax or the pay¬ 
ment thereof, the period of limitation shall 
also be six years. The time during which 
the person committing any of the offenses 
above mentioned is absent from the district 
wherein the same is committed shall not be 
taken as any part of the time limited by 
law for the commencement of such proceed¬ 
ings. Where a complaint is instituted be¬ 
fore a commissioner of the United States 
within the period above limited, the time 
shall be extended until the discharge of the 
grand Jury at its next session within the 
district. 

(b) The amendment made by subsec¬ 
tion (a) of this section shall apply to 
offenses whenever committed; except 
that it shall not apply to offenses the 
prosecution of which was barred before 
the date of the enactment of this Act. 

(Section 1108. Revenue Act of 1932.) 
Oaths or Affirmations 

Par. 52. Any oath or affirmation re¬ 
quired or authorized by any internal- 
revenue law or by any regulations made 
under authority thereof may be admin- 
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istered by any person authorized to ad¬ 
minister oaths for general purposes by 
the law of the United States, or of any 
State, Territory, or possession of the 
United States, or of the District of Co¬ 
lumbia, wherein such oath or affirmation 
is administered. This section shall not 
be construed as an exclusive enumera¬ 
tion of the persons who may administer 
such oaths or affirmations. (Section 
806. Revenue Act of 1938.) 

Penalties 

Par. 53. (c) Any person who willfully 
aids or assists in, or procures, counsels, 
or advises, the preparation or presenta¬ 
tion under, or in connection with any 
matter arising under, the internal-reve¬ 
nue laws, of a false or fraudulent return, 
affidavit, claim, or document, shall 
(whether or not such falsity or fraud is 
with the knowledge or consent of the 
person authorized or required to present 
such return, affidavit, claim, or docu¬ 
ment) be guilty of a felony and, upon 
conviction thereof, be fined not more 
than $10,000, or imprisoned for not more 
than five years, or both, together with 
the costs of prosecution. 

(e) Any person in possession of prop¬ 
erty, or rights to property, subject to dis¬ 
traint, upon which a levy has been made, 
shall, upon demand by the collector or 
deputy collector making such levy, sur¬ 
render such property or rights to such 
collector or deputy, unless such property 
or right is, at the time of such demand, 
subject to an attachment or execution 
under any judicial process. Any person 
who fails or refuses to so surrender any 
of such property or rights shall be liable 
in his own person and estate to the 
United States in a sum equal to the value 
of the property or rights not so surren¬ 
dered, but not exceeding the amount of 
the taxes (including penalties and inter¬ 
est) for the collection of which such levy 
has been made, together with costs and 
interest from the date of such levy. 

(f) The term “person” as used in this 
section includes an officer or employee of 
a corporation or a member or employee 
of a partnership, who as such officer, 
employee, or member is under a duty to 
perform the act in respect of which the 
violation occurs. (Section 1114, in part. 
Revenue Act of 1926.) 

Penalty for False Claim 

Par. 54. Whoever shall make or cause 
to be made or present or cause to be pre¬ 
sented, for payment or approval, to or 
by any person or officer in the civil, mili¬ 
tary, or naval service of the United 
States, or any department thereof, or any 
corporation in which the United States 
of America is a stockholder, any claim 
upon or against the Government of the 
United States, or any department or of¬ 
ficer thereof, or any corporation in which 
the United States of America is a stock¬ 
holder, knowing such claim to be false, 
fictitious, or fraudulent; or whoever shall 
knowingly and willfully falsify or conceal 
or cover up by any trick, scheme, or de¬ 


vice a material fact, or make or cause 
to be made any false or fraudulent state¬ 
ments or representations, or make or use 
or cause to be made or used any false bill, 
receipt, voucher, roll, account, claim, cer¬ 
tificate, affidavit, or deposition, knowing 
the same to contain any fraudulent or 
fictitious statement or entry, in any mat¬ 
ter within the jurisdiction of any depart¬ 
ment or agency of the United States or 
of any corporation in which the United 
States of America is a stockholder; 

• • * or whoever shall enter into any 

agreement, combination, or conspiracy to 
defraud the Government of the United 
States, or any department or officer 
thereof, or any corporation in which the 
United States of America is a stockhold¬ 
er, by obtaining or aiding to obtain the 
payment or allowance of any false or 
fraudulent claim; * • * shall be 

fined not more than $10,000 or impris¬ 
oned not more than ten years, or both. 

• * • (Section 35, Criminal Code of 

the United States, as amended by the Act 
approved April 4, 1938, Public, No. 465, 
Seventy-fifth Congress.) 

Failure to File Returns 

Par. 55. In the case of a failure to make 
and file an internal-revenue tax return 
required by law, within the time pre¬ 
scribed by law or prescribed by the Com¬ 
missioner in pursuance of law, if the last 
date so prescribed for filing the return is 
after the date of the enactment of this 
Act, if a 25 per centum addition to the 
tax is prescribed by existing law, then 
there shall be added to the tax, in lieu 
of such 25 per centum: 5 per centum if 
the failure is for not more than 30 days, 
with an additional 5 per centum for each 
additional 30 days or fraction thereof 
during which failure continues, not to 
exceed 25 per centum in the aggregate. 
(Section 406, Revenue Act of 1935.) 

Priority of Consideration—Income Tax 

Par. 56. If, upon application of any 
taxpayer, it be shown to the satisfaction 
of the Commissioner (1) that the tax¬ 
payer is in the hands of a receiver and 
a reorganization is necessary; (2) that 
the taxpayer is in financial difficulties, 
either actual or imminent, and refinanc¬ 
ing is necessary; or (3) that the distribu¬ 
tion of a fund in which a large number 
of people may be interested is held up 
pending the determination of the amount 
of income or profit taxes which must be 
paid out of the fund—then the Commis¬ 
sioner will declare an emergency to exist 
with reference to such case and will di¬ 
rect that the matter be given priority of 
consideration with a view to the expedi¬ 
tious determination of the particular tax 
liability. 

Application for such priority of con¬ 
sideration shall be in the form of a letter 
addressed to the Commissioner and shall 
be supported by statements under oath 
setting forth in detail the facts upon 
which the request for special considera¬ 
tion is based, and the particular reason 
why such person believes himself entitled 
to have the case expedited as provided 


herein. (Treasury Decision 3329, ap¬ 
proved May 13, 1922.) 

Refund or Credit 

Assignment of Claim Void Before 
Allowance 

Par. 57. All transfers and assignments 
made of any claim upon the United 
States, or of any part or share thereof, 
or interests therein, whether absolute 
or conditional, and whatever may be the 
consideration therefor, and all powers 
of attorney, orders, or other authorities 
for receiving payment of any such claim, 
or of any part or share thereof, shall be 
absolutely null and voil. unless they are 
freely made and executed in the presence 
of at least two attesting witnesses, after 
the allowance of such a claim, the ascer¬ 
tainment of the amount due. and the 
issuing of a warrant for the payment 
thereof. Such transfers, assignments, 
and powers of attorney, must recite the 
warrant for payment, and must be ac¬ 
knowledged by the person making them, 
before an officer having authority to take 
acknowledgment of deeds, and shall be 
certified by the officer: and it must ap¬ 
pear by the certificate that the officer, at 
the time of the acknowledgment, read 
and fully explained the transfer, assign¬ 
ment, or warrant of attorney to the per¬ 
son acknowledging the same. (Section 
3477, Revised Statutes.) 

Erroneous Credits 

Par. 58. (a) Credit against barred de¬ 
ficiency. —Any credit against a liability 
in respect of any taxable year shall be 
void if any payment in respect of such 
liability would be considered an overpay¬ 
ment under section 607. 

(b) Credit of barred overpayment. —A 
credit of an overpayment in respect of 
any tax shall be void if a refund of such 
overpayment would be considered erro¬ 
neous under section 608. 

(c) Application of section. —The pro¬ 
visions of this section shall apply to any 
credit made before or after the enact¬ 
ment of this Act. (Section 609, Revenue 
Act of 1928.) 

Effect of Expiration Period of Limitation 
Against United States 

Par. 59. Any tax (or any interest, pen¬ 
alty, additional amount, or addition to 
such tax) assessed or paid (whether be¬ 
fore or after the enactment of this Act) 
after the expiration of the period of 
limitation properly applicable thereto 
shall be considered an overpayment and 
shall be credited or refunded to the tax¬ 
payer if claim therefor is filed within the 
period of limitation for filing such claim. 
(Section 607, Revenue Act of 1928.) 

Recovery of Amounts Erroneously Re¬ 
funded 

Par. 60. (a) Any portion of an inter¬ 
nal-revenue tax (or any interest, pen¬ 
alty, additional amount, or addition to 
such tax) refund of which is errone¬ 
ously made, within the meaning of sec¬ 
tion 608, after the enactment of this Act, 
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may be recovered by suit brought in the 
name of the United States, but only If 
such suit is begun within two years after 
the making of such refund. 

(b) Any portion of an internal-reve¬ 
nue tax (or any interest, penalty, addi¬ 
tional amount, or addition to such tax) 
which has been erroneously refunded (if 
such refund would not be considered as 
erroneous under section 608) may be re¬ 
covered by suit brought in the name of 
the United States, but only if such suit 
is begun before the expiration of two 
years after the making of such refund 
or before May 1. 1928, whichever date is 
later. 

(c) Despite the provisions of subsec¬ 
tions (a) and (b) such suit may be 
brought at any time within five years 
from the making of the refund if it ap¬ 
pears that any part of the refund was in¬ 
duced by fraud or the misrepresentation 
of a material fact. 

(d) Erroneous refunds recoverable by 
suit under this section shall bear interest 
at the rate of 6 per centum per annum 
from the date of the payment of the re¬ 
fund. (Section 610, Revenue Act of 1928, 
as amended, subsection (c) added by sec¬ 
tion 502, Revenue Act of 1934, subsection 
(d) added by section 803, Revenue Act of 
1936.) 

Suit May Not Be Brought Unless Claim 
Is Filed; Limitation 

Par. 61. No suit or proceeding shall be 
maintained in any court for the recovery 
of any internal-revenue tax alleged to 
have been erroneously or illegally as¬ 
sessed or collected, or of any penalty 
claimed to have been collected without 
authority, or of any sum alleged to have 
been excessive or in any manner wrong¬ 
fully collected until a claim for refund 
or credit has been duly filed with the 
Commissioner of Internal Revenue, ac¬ 
cording to the provisions of law in that 
regard, and the regulations of the Sec¬ 
retary of the Treasury established in 
pursuance thereof; but such suit or pro¬ 
ceeding may be maintained, whether or 
not such tax, penalty, or sum has been 
paid under protest or duress. No such 
suit or proceeding shall be begun before 
the expiration of six months from the 
date of filing such claim unless the Com¬ 
missioner renders a decision thereon 
within that time, nor after the expira¬ 
tion of two years from the date of mail¬ 
ing by registered mail by the Commis¬ 
sioner to the taxpayer of a notice of the 
disallowance of the part of the claim 
to which such suit or proceeding relates. 
Any consideration, reconsideration, or 
action by the Commissioner with respect 
to such claim following the mailing of 
a notice by registered mail of disallow¬ 
ance shall not operate to extend the 
period within which suit may be begun. 
(Section 3226, Revised Statutes, as 
amended by section 1103, Revenue Act 
of 1932, and as amended by section 807, 
Revenue Act of 1936.) 


Regulations 

Retroactive Regulations 

Par. 62. (a) The Secretary, or the 
Commissioner with the approval of the 
Secretary, may prescribe the extent, if 
any. to which any ruling, regulation, or 
Treasury Decision, relating to the inter¬ 
nal-revenue laws, shall be applied with¬ 
out retroactive effect. (Section 1108, 
Revenue Act of 1926, as amended by 
section 605, Revenue Act of 1928, and 
by section 506, Revenue Act of 1934.) 

When Law Is Changed 

Par. 63. Regulations when law is 
changed. —The Commissioner may make 
all such regulations, not otherwise pro¬ 
vided for, as may have become neces¬ 
sary by reason of any alteration of law 
in relation to internal revenue. (Sec¬ 
tion 3447, Revised Statutes; United 
States Code, Title 26, section 1691 (2).) 

Reserve Requirements of Holding Com¬ 
pany Affiliates of Banks 

Par. 64. (b) After five years after the 
enactment of the Banking Act of 1933, 
every such holding company affiliate (1) 
shall possess, and shall continue to 
possess during the life of such permit, 
free and clear of any lien, pledge, or 
hypothecation of any nature, readily 
marketable assets other than bank stock 
in an amount not less than 12 per centum 
of the aggregate par value of all bank 
stocks controlled by such holding com¬ 
pany affiliate, which amount shall be in¬ 
creased by not less than 2 per centum 
per annum of such aggregate par value 
until such assets shall amount to 25 per 
centum of the aggregate par value of 
such bank stocks; and (2) shall reinvest 
in readily marketable assets other than 
bank stock all net earnings over and 
above 6 per centum per annum on the 
book value of its own shares outstand¬ 
ing until such assets shall amount to such 
25 per centum of the aggregate par value 
of all bank stocks controlled by it; 

(c) Notwithstanding the foregoing pro¬ 
visions of this section, after five years 
after the enactment of the Banking Act 
of 1933, (1) any such holding company 
affiliate the shareholders or members of 
which shall be individually and severally 
liable in proportion to the number of 
shares of such holding company affiliate 
held by them respectively, in addition 
to amounts invested therein, for all stat¬ 
utory liability imposed on such holding 
company affiliate by reason of its control 
of shares of stock of banks, shall be re¬ 
quired only to establish and maintain 
out of net earnings over and above 6 per 
centum per annum on the book value 
of its own shares outstanding a reserve 
of readily marketable assets in an amount 
of not less than 12 per centum of the 
aggregate par value of bank stocks con¬ 
trolled by it, and (2) the assets required 
by this section to be possessed by such 
holding company affiliate may be used 
by it for replacement of capital in banks 


affiliated with it and for losses incurred 
in such banks, but any deficiency in 
such assets resulting from such use shall 
be made up within such period as the 
Federal Reserve Board may by regulation 
prescribe; and the provisions of this sub¬ 
section, instead of subsection (b), shall 
apply to all holding company affiliates 
with respect to any shares of bank stock 
owned or controlled by them as to which 
there is no statutory liability imposed 
upon the holders of such bank stock. 
(Section 5144 (b) and (c) of the Revised 
Statutes as amended by section 19 of the 
Banking Act of 1933 and by section 311 
of the Banking Act of 1935.) 

Returns 

Failure to Make; Procedure; Penalties 

Par. 65. If any person, corporation, 
company, or association fails to make 
and file a return or list at the time pre¬ 
scribed by law or by regulation made 
under authority of law, or makes, will¬ 
fully or otherwise, a false or fraudulent 
return or list, the collector or deputy 
collector shall make the return or list 
from his own knowledge and from such 
information as he can obtain through 
testimony or otherwise. In any such 
case the Commissioner of Internal Reve¬ 
nue may, from his own knowledge and 
from such information as he can obtain 
through testimony or otherwise, make a 
return or amend any return made by a 
collector or deputy collector. Any re¬ 
turn or list so made and subscribed by 
the Commissioner, or by a collector or 
deputy collector and approved by the 
Commissioner, shall be prima facie good 
and sufficient for all legal purposes. 

If the failure to file a return (other 
than a return of income tax) or a list is 
due to sickness or absence, the collector 
may allow such further time, not ex¬ 
ceeding 30 days, for making and filing 
the return or list as he deems proper. 

The Commissioner of Internal Revenue 
shall determine and assess all taxes, 
other than stamp taxes, as to which re¬ 
turns or lists are so made under the 
provisions of this section. In case of 
any failure to make and file a return 
or list within the time prescribed by law, 
or prescribed by the Commissioner of 
Internal Revenue or the collector in pur¬ 
suance of law. the Commissioner shall 
add to the tax 25 per centum of its 
amount, except that when a return is 
filed after such time and it is shown 
that the failure to file it was due to a 
reasonable cause and not to willful neg¬ 
lect, no such addition shall be made to 
the tax. In case a false or fraudulent 
return or list is willfully made, the Com¬ 
missioner shall add to the tax 50 per 
centum of its amount. 

The amount so added to any tax shall 
be coDected at the same time and in 
the same manner and as a part of the 
tax unless the tax has been paid before 
the discovery of the neglect, falsity, or 
fraud, in which case the amount so 
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added shall be collected In the same 
manner as the tax. (Section 3176, Re¬ 
vised Statutes, as amended by section 
1103, Revenue Act of 1926. and by sec¬ 
tion 619, Revenue Act of 1928.) 

Notice and Summons 

Par. 66. It shall be the duty of any 
person, partnership, firm, association, or 
corporation, made liable to any duty, 
special tax, or other tax imposed by law, 
when not otherwise provided for, (1) in 
case of a special tax, on or before the 
thirty-first day of July in each year, 
and (2) in other cases before the day 
on which the taxes accrue, to make a 
list or return, verified by oath, to the 
collector or a deputy collector of the 
district where located, of the articles 
or objects, including the quantity of 
goods, wares, and merchandise, made or 
sold and charged with a tax, the several 
rates and aggregate amount, according 
to the forms and regulations to be pre¬ 
scribed by the Commissioner of Inter¬ 
nal Revenue, with the approval of the 
Secretary of the Treasury, for which 
such person, partnership, firm, associa¬ 
tion, or corporation is liable: Provided, 
That if any person liable to pay any 
duty or tax, or owning, possessing, or 
having the care or management of prop¬ 
erty, goods, wares, and merchandise, ar¬ 
ticle or objects liable to pay any duty, 
tax, or license, shall fail to make and 
exhibit a list or return required by law, 
but shall consent to disclose the par¬ 
ticulars of any and all the property, 
goods, wares, and merchandise, articles, 
and objects liable to pay any duty or 
tax, or any business or occupation liable 
to pay any tax as aforesaid, then, and 
in that case, it shall be the duty of the 
collector or deputy collector to make 
such list or return, which, being dis¬ 
tinctly read, consented to, and signed 
and verified by oath by the person so 
owning, possessing, or having the care 
and management as aforesaid, may be 
received as the list of such person: 
Provided further, That in case no annual 
list or return has been rendered by such 
person to the collector or deputy col¬ 
lector as required by law, and the per¬ 
son shall be absent from his or her 
residence or place of business at the 
time the collector or a deputy collector 
shall call for the annual list or return, 
it shall be the duty of such collector or 
deputy collector to leave at such place 
of residence or business, with some one 
of suitable age and discretion, if such 
be present, otherwise to deposit in the 
nearest post office, a note or memo¬ 
randum addressed to such person, re¬ 
quiring him or her to render to such 
collector or deputy collector the list or 
return required by law within ten days 
from the date of such note or memo¬ 
randum, verified by oath. And if any 
person, on being notified or required as 
aforesaid, shall refuse or neglect to ren¬ 
der such list or return within the time 
required as aforesaid, or whenever any 
person who is required to deliver a 


monthly or other return of objects sub¬ 
ject to tax fails to do so at the time 
required, or delivers any return which, 
in the opinion of the collector, is er¬ 
roneous, false, or fraudulent, or con¬ 
tains any undervaluation or understate¬ 
ment, or refuses to allow any regularly 
authorized Government officer to ex¬ 
amine the books of such person, firm, 
or corporation, it shall be lawful for the 
collector to summon such person, or any 
other person having possession, custody, 
or care of books of account containing 
entries relating to the business of such 
person or any other person he may deem 
proper, to appear before him and pro¬ 
duce such books at a time and place 
named in the summons, and to give 
testimony or answer interrogatories, 
under oath, respecting any objects or in¬ 
come liable to tax or the returns thereof. 
The collector may summon any person 
residing or found within the State or 
Territory in which his district lies; and 
when the person intended to be sum¬ 
moned does not reside and can not be 
found within such State or Territory, 
he may enter any collection district 
where such person may be found and 
there make the examination herein au¬ 
thorized. And to this end he may there 
exercise all the authority which he 
might lawfully exercise in the district 
for which he was commissioned: Pro¬ 
vided, That “person,” as used in this 
section, shall be construed to include 
any corporation, joint-stock company or 
association, or insurance company when 
such construction is necessary to carry 
out its provisions. (Section 3173, Re¬ 
vised Statutes, as reenacted by section 
1115, Revenue Act of 1926.) 

Public Records 

Par. 67. (a) Returns upon which the 
tax has been determined by the Commis¬ 
sioner shall constitute public records; 
but, except as hereinafter provided in 
this section and section 1203, they shall 
be open to inspection only upon order 
of the President and under rules and 
regulations prescribed by the Secretary 
and approved by the President. When¬ 
ever a return is open to the inspection 
of any person a certified copy thereof 
shall, upon request, be furnished to such 
person under rules and regulations pre¬ 
scribed by the Commissioner with the 
approval of the Secretary. The Com¬ 
missioner may prescribe a reasonable fee 
for furnishing such copy. 

(b) (1) The Secretary and any officer 
or employee of the Treasury Department, 
upon request from the Committee on 
Ways and Means of the House of Repre¬ 
sentatives, the Committee on Finance of 
the Senate, or a select committee of the 
Senate or House specially authorized to 
investigate returns by a resolution of the 
Senate or House, or a joint committee so 
authorized by concurrent resolution, 
shall furnish such committee sitting in 
executive session with any data of any 
character contained in or shown by any 
return. 


(2) Any such committee shall have 
the right, acting directly as a committee, 
or by or through such examiners or 
agents as it may designate or appoint, to 
inspect any or all of the returns at such 
times and in such manner as it may 
determine. 

(3) Any relevant or useful informa¬ 
tion thus obtained may be submitted by 
the committee obtaining it to the Senate 
or the House, or to both the Senate and 
the House, as the case may be. 

(c) The proper officers of any State 
may, upon the request of the governor 
thereof, have access to the returns of 
any corporation, or to an abstract there¬ 
of showing the name and income of the 
corporation, at such times and in such 
manner as the Secretary may prescribe. 

(d) All bona fide shareholders of rec¬ 
ord owning 1 per centum or more of the 
outstanding stock of any corporation 
shall, upon making request of the Com¬ 
missioner, be allowed to examine the an¬ 
nual income returns of such corporation 
and of its subsidiaries. Any shareholder 
who pursuant to the provisions of this 
section is allowed to examine the return 
of any corporation, and who maked 
known in any manner whatever not 
provided by law the amount or source 
of income, profits, losses, expenditures, or 
any particular thereof, set forth or dis¬ 
closed in any such return, shall be guilty 
of a misdemeanor and be punished by a 
fine not exceeding $1,000 or by impris¬ 
onment not exceeding one year, or both. 

(e) The Commissioner shall as soon as 
practicable in each year cause to be 
prepared and made available to public 
inspection in such manner as he may 
determine, in the office of the collector 
in each internal-revenue district and in 
such other places as he may determine, 
lists containing the name and the post- 
office address of each person making an 
income-tax return in such district. (Sec¬ 
tion 257, Revenue Act of 1926.) 

Suits to Restrain Assessmejit or 
Collection 

Par. 68. No suit for the purpose of re¬ 
straining the assessment or collection of 
any tax shall be maintained in any 
court. (Section 3224, Revised Statutes.) 

Suits to Restrain Enforcement of Tax 
Liability 

Declaratory Judgments 

Par. 69. (1) In cases of actual con¬ 
troversy (except with respect to Federal 
taxes) the courts of the United States 
shall have power upon petition, declara¬ 
tion, complaint, or other appropriate 
pleadings to declare rights and other 
legal relations of any interested party 
petitioning for such declaration, whether 
or not further relief is or could be prayed, 
and such declaration shall have the 
force and effect of a final judgment or 
decree and be reviewable as such. (Sec¬ 
tion 274D d) of the Judicial Code as 
added by the Act of June 14, 1934, 48 
Stat. 955, and amended by section 405, 
Revenue Act of 1935.) 







849 


FEDERAL REGISTER, Tuesday, February 14, 1939 


Note.—T he parenthetical phrase M (except 
with respect to Federal taxes)" in the fore¬ 
going paragraph, which was inserted by sec¬ 
tion 405 of the Revenue Act of 1935, applies 
to any proceeding which was pending in 
any court of the United States on August 
30. 1935. 

Transferee or Fiduciary 

Par. 70. No suit shall be maintained in 
any court for the purpose of restraining 
the assessment or collection of (1) the 
amount of the liability, at law or in 
equity, of a transferee of property of a 
taxpayer in respect of any income, war- 
profits, excess-profits, or estate tax, or 

(2) the amount of the liability of a fidu¬ 
ciary under section 3467 of the Revised 
Statutes in respect of any such tax. 
(Section 604, Revenue Act of 1928.) 

Tax on Transfers To Avoid Income Tax 

Par. 71. There shall be imposed upon 
the transfer of stock or securities by a 
citizen or resident of the United States, 
or by a domestic corporation or partner¬ 
ship, or by a trust which is not a foreign 
trust, to a foreign corporation as paid- 
in surplus or as a contribution to capital, 
or to a foreign trust, or to a foreign part¬ 
nership. an excise tax equal to 25 per 
centum of the excess of (1) the value of 
the stock or securities so transferred over 
(2) its adjusted basis in the hands of 
the transferor as determined under sec¬ 
tion ll3 of this Act. (Section 901, Reve¬ 
nue Act of 1932.) 

Par. 72. The tax imposed by section 
901 shall not apply— 

(a) if the transferee is an organization 
exempt from income tax under section 
103 of this Act; or 

<b) if prior to the transfer it has been 
established to the satisfaction of the 
Commissioner that such transfer is not 
in pursuance of a plan having as one 
of its principal purposes the avoidance 
of Federal income taxes. (Section 902, 
Revenue Act of 1932.) 

Par. 73. A trust shall be considered a 
foreign trust within the meaning of this 
title if. assuming a subsequent sale by 
the trustee, outside the United States and 
for cash, of the property so transferred, 
the profit, if any, from such sale would 
not be included in the gross income of 
the trust under Title I of this Act. (Sec¬ 
tion 903, Revenue Act of 1932.) 

Par. 74. (a) The tax imposed by section 
901 shall, without assessment or notice 
and demand, be due and payable by the 
transferor at the time of the transfer, 
and shall be assessed, collected, and paid 
under regulations prescribed by the Com¬ 
missioner with the approval of the 
Secretary. 

<b) Under regulations prescribed by 
the Commissioner with the approval of 
the Secretary the tax may be abated, re¬ 
mitted, or refunded if after the transfer 
it has been established to the satisfac¬ 
tion of the Commissioner that such trans¬ 
fer was not in pursuance of a plan hav¬ 
ing as one of its principal purposes the 
avoidance of Federal income taxes. 

(c) All administrative, special, or 
stamp provisions of law, including pen¬ 


alties and including the law relating to 
the assessment of taxes, so far as ap¬ 
plicable, are hereby extended to and 
made a part of this title. (Section 904, 
Revenue Act of 1932.) 

Par. 75. Section 901 imposes an excise 
tax upon transfers of stock or securi¬ 
ties made after the enactment of the 
Act (5 p. m., eastern standard time, 
June 6. 1932), by a citizen or resident 
of the United States, or by a domestic 
corporation or partnership, or by a trust 
which is not a foreign trust, to a foreign 
corporation as paid-in surplus or as a 
contribution to capital, or to a foreign 
trust, or to a foreign partnership. The 
tax is in an amount equal to 25 per 
cent of the excess of the fair market 
value of the stock or securities at the 
time of the transfer over the cost or 
other basis of the stock or securities 
provided in section 113 (a), adjusted as 
provided in section 113 (b). 

The tax imposed by section 901 does 
not apply— 

(a) if the transferee is an organiza¬ 
tion exempt from income tax under sec¬ 
tion 103; or 

(b) if prior to the transfer it has 
been established to the satisfaction of 
the Commissioner that the transfer is 
not in pursuance of a plan having as one 
of its principal purposes the avoidance 
of Federal income taxes. 

Whether a transfer of stock or securi¬ 
ties is in pursuance of a plan having as 
one of its principal purposes the avoid¬ 
ance of Federal income taxes is a ques¬ 
tion to be determined from the facts and 
circumstances of each particular case. 
In any such case where a taxpayer de¬ 
sires to establish that the transfer is not 
in pursuance of such a plan, a state¬ 
ment under oath, of the facts relating 
to the plan under which the transfer is 
to be made or was made, together with 
a copy of the plan if in writing, shall 
be forwarded to the Commissioner of 
Internal Revenue, Washington, D. C., for 
a ruling. A letter notifying the tax¬ 
payer of the Commissioner’s determina¬ 
tion will be mailed to the taxpayer. 

Every person making a transfer de¬ 
scribed in section 901 shall make a re¬ 
turn, under oath, to the collector of in¬ 
ternal revenue on the day on which the 
transfer is made and, unless the trans¬ 
fer is nontaxable under section 902, pay 
the tax due on such transfer. The re¬ 
turn shall be made on Form 926 and 
shall be filed with the collector for the 
district with whom a Federal income tax 
return would be filed. The return 
shall set forth in detail the following 
information: 

(1) Name and address of transferor, 
and place of organization or creation, if 
a corporation, partnership, or trust. 

(2) Name and address of transferee, 
place of organization or creation, and 
whether the transferee is a foreign cor¬ 
poration, a foreign trust, or a foreign 
partnership. If the transferee is a for¬ 
eign trust or a foreign partnership the 


name and address of the fiduciary and 
each beneficiary, in the case of a trust, 
or of each partner, in the case of a part¬ 
nership. must be shown. 

(3) Description and amount of stock 
or securities transferred, the date of 
transfer, and a complete statement 
showing all the facts relating to the 
transfer, accompanied by a copy of the 
plan under which the transfer was made. 

(4) The fair market value of the stock 
or securities transferred as of the date 
of transfer, and the cost or other basis 
thereof in the hands of the transferor 
determined and adjusted in accordance 
with section 113. 

(5) Whether the transfer was made in 
pursuance of a plan submitted to and 
approved by the Commissioner of In¬ 
ternal Revenue as not having as one of 
its principal purposes the avoidance of 
Federal income taxes. If the plan has 
been so approved, a copy of the Com¬ 
missioner's letter approving the plan 
should accompany the return. 

(6) Such other information as may be 
required by the return form. 

If the transferee of the stock or se¬ 
curities, the transfer of which is re¬ 
ported in the return, is a foreign organi¬ 
zation meeting the tests of exemption 
from income tax provided in section 103, 
and the taxpayer on that account claims 
that no liability for tax is imposed by 
section 901, he must file an affidavit es¬ 
tablishing the exemption of the trans¬ 
feree under section 103. This affidavit 
should accompany the return and should 
contain complete information showing 
the character of the transferee, the pur¬ 
pose for which it was organized, its ac¬ 
tual activities, the source of its income 
and its disposition, whether or not any 
of its income is credited to surplus or 
may inure to the benefit of any private 
shareholder or Individual, and In general 
all facts relating to its operations which 
affect its right to exemption. To such 
affidavit should be attached a copy of 
the charter or articles of incorporation, 
the by-laws of the organization, and the 
latest financial statement, showing the 
assets, liabilities, receipts, and disburse¬ 
ments of the organization. 

A trust is to be considered a "foreign 
trust” within the meaning of Title VII 
if, assuming a subsequent sale by the 
trustee, outside the United States and for 
cash, of the property transferred to the 
trust, the profit, if any, from such sale 
(being income from sources without the 
United States) would not be included in 
the gross income of the trust under Title 
I. A domestic corporation or partner¬ 
ship is one organized or created in the 
United States, including only the States, 
the Territories of Alaska and Hawaii, and 
the District of Columbia, or under the 
law of the United States or of any State 
or Territory; and a foreign corporation 
or partnership is one which is not 
domestic. 

The determination, assessment, and 
collection of the tax and the examina¬ 
tion of returns and claims filed pursuant 
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to Title VET and this article will be made 
under such procedure as may be pre¬ 
scribed from time to time by the Com¬ 
missioner. (Article 1281, Regulations 
77.) 

Bankruptcy Proceedings—Cancellation 
of Indebtedness 

fSections 268-270; 276c in part; 395. 396, 399 

(4); 520-522. 526; 679. 686; Bankruptcy 

Act of 1898, as amended by the Act of 

June 22. 1938 (Public, No. 696, Seventy- 

fifth Congress) ] 

Except as provided in section 270 of 
this Act, no income or profit, taxable 
under any law of the United States or 
of any State now in force or which may 
hereafter be enacted, shall, in respect 
to the adjustment of the indebtedness of 
a debtor in a proceeding under this 
chapter, be deemed to have accrued to or 
to have been realized by a debtor, by a 
trustee provided for in a plan under this 
chapter, or by a corporation organized or 
made use of for effectuating a plan un¬ 
der this chapter by reason of a modifica¬ 
tion in or cancellation in whole or in 
part of any of the indebtedness of the 
debtor in a proceeding under this chap¬ 
ter. (Section 268, Bankruptcy Act of 
1898, as amended by the Act of June 22, 
1938, Public. No. 696. Seventy-fifth 
Congress.) 

Where it appears that a plan has for 
one of its principal purposes the avoid¬ 
ance of taxes, objection to its confirma¬ 
tion may be made on that ground by the 
Secretary of the Treasury, or, in the case 
of a State, by the corresponding official 
or other person so authorized. Such ob¬ 
jections shall be heard and determined 
by the judge, independently of other ob¬ 
jections which may be made to the con¬ 
firmation of the plan, and, if the judge 
shall be satisfied that such purpose ex¬ 
ists, he shall refuse to confirm the plan. 
(Section 269, Bankruptcy Act of 1898, as 
amended by the Act of June 22, 1938, 
Public, No. 696, Seventy-fifth Congress.) 

In determining the basis of property 
for any purposes of any law of the 
United States or of a State imposing a 
tax upon income, the basis of the 
debtor's property (other than money) 
or of such property (other than money) 
as is transferred to any person required 
to use the debtor’s basis in whole or in 
part shall be decreased by an amount 
equal to the amount by which the in¬ 
debtedness of the debtor, not including 
accrued interest unpaid and not result¬ 
ing in a tax benefit on any income tax 
return, has been canceled or reduced in 
a proceeding under this chapter. The 
Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury, shall prescribe such regula¬ 
tions as he may deem necessary in order 
to reflect such decrease in basis for 
Federal income tax purposes and other¬ 
wise carry into effect the purposes of 
this section. (Section 270, Bankruptcy 
Act of 1898, as amended by the Act of 
June 22. 1938, Public, No. 696, Seventy- 
fifth Congress.) 


The provisions of sections 77A and 
77B of Chapter vm, as amended, of the 
Act entitled “An Act to establish a uni¬ 
form system of bankruptcy throughout 
the United States,'* approved July 1, 
1898, shall continue in full force and 
effect with respect to proceedings pend¬ 
ing under those sections upon the effec¬ 
tive date of this amendatory Act, except 
that— • 

• * * * * 

(3) sections 268 and 270 of this Act 
shall apply to any plan confirmed under 
section 77B before the effective date of 
this amendatory Act and to any plan 
which may be confirmed under section 
77B on and after such effective date, ex¬ 
cept that the exemption provided by 
section 268 of this Act may be disallowed 
if it shall be made to appear that any 
such plan had for one of its principal 
purposes the avoidance of income taxes, 
and except further that where such plan 
has not been confirmed on and after 
such effective date, section 269 of this 
Act shall apply where practicable and 
expedient. (Section 276c, in part, Bank¬ 
ruptcy Act of 1898, as amended by the 
Act of June 22, 1938, Public, No. 696, 
Seventy-fifth Congress.) 

Except as provided in section 396 of 
this Act, no income or profit, taxable 
under any law of the United States or 
of any State now in force or which may 
hereafter be enacted, shall, in respect to 
the adjustment of the indebtedness of 
a debtor in a proceeding under this chap¬ 
ter, be deemed to have accrued to or to 
have been realized by a debtor or a cor¬ 
poration organized or made use of for 
effecuating an arrangement under this 
chapter by reason of a modification in 
or cancellation in whole or in part of 
any such indebtedness in a proceeding 
under this chapter: Provided, however , 
That if it shall be made to appear that 
the arrangement had for one of its prin¬ 
cipal purposes the evasion of any income 
tax, the exemption provided by this sec¬ 
tion shall be disallowed. (Section 395, 
Bankruptcy Act of 1898, as amended by 
the Act of June 22. 1938, Public, No. 
696, Seventy-fifth Congress.) 

In determining the basis of property 
for any purposes of any law of the 
United States or of a State imposing a 
tax upon income, the basis of the deb¬ 
tor’s property (other than money) or 
of such property (other than money) as 
is transferred to any person required 
to use the debtor’s basis in whole or in 
part shall be decreased by an amount 
equal to the amount by which the in¬ 
debtedness of the debtor, not including 
accrued interest unpaid and not result¬ 
ing in a tax benefit on any income tax 
return, has been cancelled or reduced in 
a proceeding under this chapter. The 
Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury, shall prescribe such regula¬ 
tions as he may deem necessary in order 
to reflect such decrease in basis for Fed¬ 


eral income tax purposes and otherwise 
carry into effect the purposes of this 
section. (Section 396, Bankruptcy Act 
of 1898, as amended by the Act of June 
22, 1938, Public, No. 696, Seventy-fifth 
Congress.) 

Sections 395 and 396 of this Act shall 
apply to compositions and extensions 
confirmed under sections 12 and 74 be¬ 
fore the effective date of this amenda¬ 
tory Act and to compositions and exten¬ 
sions which may be confirmed under sec¬ 
tions 12 and 74 on and after such ef¬ 
fective date. (Section 399 (4), Bank¬ 
ruptcy Act of 1898. as amended by the 
Act of June 22, 1938, Public, No. 696, 
Seventy-fifth Congress.) 

Except as provided in section 522 of 
this Act, no income or profit, taxable 
under any law of the United States or 
of any State now in force or which may 
hereafter be enacted, shall, in respect 
to the adjustment of the indebtedness 
of a debtor in a proceeding under this 
chapter, be deemed to have accrued to or 
to have been realized by a debtor, by a 
trustee provided for in an arrangement 
under this chapter, or by a corporation 
organized or made use of for effectuat¬ 
ing an arrangement under this chapter 
by reason of a modification in or cancel¬ 
lation in whole or in part of any of the 
indebtedness of the debtor in an ar¬ 
rangement consummated under this 
chapter. (Section 520, Bankruptcy Act 
of 1898. as amended by the Act of June 
22. 1938, Public, No. 696, Seventy-fifth 
Congress.) 

Where it appears that an arrange¬ 
ment has for one of its principal pur¬ 
poses the evasion of taxes, objection to 
its confirmation may be made on that 
ground by the Secretary of the Treasury 
or, in the case of a State, by the corre¬ 
sponding official or other person so au¬ 
thorized. Such objections shall be heard 
and determined by the judge, independ¬ 
ently of other objections which may be 
made to the confirmation of the ar¬ 
rangement, and, if the judge shall be 
satisfied that such purpose exists, he 
shall refuse to confirm the arrange¬ 
ment. (Section 521. Bankruptcy Act of 
1898, as amended by the Act of June 22, 
1938, Public, No. 696, Seventy-fifth 
Congress.) 

In determining the basis of property 
for any purposes of any law of the 
United States or of a State imposing a 
tax upon income, the basis of the debt¬ 
or’s property (other than money) or 
of such property (other than money) as 
is transferred to any person required to 
use the debtor’s basis in whole or in part 
shall be decreased by an amount equal to 
the amount by which the indebtedness 
of the debtor, not including accrued in¬ 
terest unpaid and not resulting in a 
tax benefit on any income tax return, 
has been cancelled or reduced in a pro¬ 
ceeding under this chapter. The Com¬ 
missioner of Internal Revenue, with the 
approval of the Secretary of the Treas¬ 
ury, shall prescribe such regulations a> 
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he may deem necessary in order to re¬ 
flect such decrease in basis for Federal 
income tax purposes and otherwise carry 
into effect the purposes of this section. 
(Section 522, Bankruptcy Act of 1893, 
as amended by the Act of June 22, 1938, 
Public, No. 696, Seventy-fifth Congress.) 

Sections 520 and 522 of this Act shall 
apply to compositions and extensions 
confirmed under section 74 before the 
effective date of this amendatory Act 
and to compositions and extensions 
which may be confirmed under section 
74 on and after such effective date, ex¬ 
cept that the exemption provided by sec¬ 
tion 520 of this Act may be disallowed 
if it shall be made to appear that such 
composition or extension, or composition 
and extension, had for one of its princi¬ 
pal purposes the avoidance of income 
taxes, and except further that where 
such composition or extension, or com¬ 
position and extension, has not been con¬ 
firmed on or after such effective date, 
section 521 of this Act shall apply where 
practicable and expedient. (Section 526 
<4). Bankruptcy Act of 1898, as amended 
by the Act of June 22, 1938, Public. No. 
696, Seventy-fifth Congress.) 

No income or profit, taxable under any 
law of the United States or of any State 
now in force or which may hereafter be 
enacted, shall, in respect to the adjust¬ 
ment of the indebtedness of a debtor in 
a proceeding under this chapter, be 
deemed to have accrued to or to have 
been realized by a debtor by reason of a 
modification in or cancellation in whole 
or in part of any such indebtedness in a 
proceeding under this chapter: Provided, 
however, That if it shall be made to ap¬ 
pear that the plan had for one of its 
principal purposes the evasion cf any 
income tax, the exemption provided by 
this section shall be disallowed. (Sec¬ 
tion 679, Bankruptcy Act of 1898, as 
amended by the Act of June 22. 1938, 
Public, No. 696, Seventy-fifth Congress.) 

Section 679 of this Act shall apply to 
compositions and extensions confirmed 
under section 74 before the effective date 
of this amendatory Act and to composi¬ 
tions and extensions which may be con¬ 
firmed under section 74 on and after 
such effective date: (Section 686 (4), 
Bankruptcy Act of 1898, as amended by 
the Act of June 22. 1938, Public, No. 696, 
Seventy-fifth Congress.) 


Canadian Citizens and Corporations, 
Taxation of 

Treasury Decision 4883—Income Tax 

Regulations with respect to the taxa¬ 
tion of nonresident alien individuals and 
foreign corporations not engaged in 
trade or business within the United 
States and not having an office or place 
of business therein as affected by the 
reciprocal tax convention between the 
United States and Canada, effective Jan¬ 
uary 1, 1936. 


To Collectors of Internal Revenue and 
Others Concerned: 

Paragraph A. The reciprocal tax con¬ 
vention between the United States and 
Canada which was ratified August 13, 
1937, provides as follows: 

“Article I 

“The high contracting parties mutu¬ 
ally agree that the income taxation im¬ 
posed in the two States shall be subject 
to the following reciprocal provisions: 

“(a) The rate of income tax imposed 
by one of the contracting States, in re¬ 
spect of income derived from sources 
therein, upon individuals residing in the 
other State, who are not engaged in trade 
or business in the taxing State and have 
no office or place of business therein, 
shall not exceed 5 per centum for each 
taxable year, so long as an equivalent or 
lower rate of income taxation is imposed 
by the other State upon individuals resid¬ 
ing in the former State who are not en¬ 
gaged in trade or business in such other 
State and do not have an office or place 
of business therein. 

“(b) The rate of income tax imposed 
by one of the contracting States, in re¬ 
spect of dividends derived from sources 
therein, upon nonresident foreign corpo¬ 
rations organized under the laws of the 
other State, which are not engaged in 
trade or business in the taxing State 
and have no office or place of business 
therein, shall not exceed 5 per centum 
for each taxable year, so long as an 
equivalent or lower rate of income taxa¬ 
tion on dividends is imposed by the other 
State upon corporations organized under 
the laws of the former State which are 
not engaged in trade or business in such 
other State and do not have an office or 
place of business therein. 

“(c) Either State shall be at liberty to 
increase the rate of taxation prescribed 
by paragraphs (a) and (b) of this article, 
and in such case the other State shall be 
released from the requirements of the 
said paragraphs (a) and (b). 

“(d) Effect shall be given to the fore¬ 
going provisions by both States as and 
from the 1st day of January, 1936. 

“Article II 

“The provisions of this convention 
shall not apply to citizens of the United 
States of America domiciled or resident 
in Canada. 

“Article III 

“This convention shall be ratified and 
shall take effect immediately upon the 
exchange of ratifications which shall 
take place at Washington as soon as 
possible. 

“Signed, in duplicate, at Washington 
by the duly authorized representatives 
of Canada and the United States of 
America, this 30th day of December, in 
the year of our Lord, one thousand nine 
hundred and thirty-six.'* 
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Par. B. Section 211 of the Revenue 
Act of 1938 provides: 

Sec. 211. Tax on nonresident alien indi¬ 
viduals. —(a) No United States business or 
office. —(1) General rule. —There shall be 
levied, collected, and paid for each taxable 
year. In lieu of the tax Imposed by sections 
11 and 12, upon the amount received, by 
every nonresident alien individual not en¬ 
gaged In trade or business within the United 
States and not having an office or place of 
business therein, from sources within the 
United States as interest (except interest 
on deposits with persons carrying on the 
banking business), dividends, rents, salaries, 
wages, premiums, annuities, compensations, 
remunerations, emoluments, or other fixed 
or determinable annual or periodical gains, 
profits, and Income, a tax of 10 per centum 
of such amount, except that such rate shall 
be reduced, in the case of a resident of a 
contiguous country, to such rate (not less 
than 5 per centum) as may be provided by 
treaty with such country. For Inclusion in 
computation of tax of amount specified In 
shareholder’s consent, see section 28. 

(2) Aggregate more than $21,600. —The tax 
Imposed by paragraph (3) shall not apply 
to any individual If the aggregate amount 
received during the taxable year from the 
sources therein specified Is more than 
$21,600. 

(3) Residents of contiguous countries .— 
Despite the provisions of paragraph (2), 
the provisions of paragraph (1) shall apply 
to a resident of a contiguous country ao 
long as there is In effect a treaty with such 
country (ratified prior to August 26. 1937) 
under which the rate of tax under section 
211 (a) of the Revenue Act of 1936, prior 
to its amendment by section 501 (a) of the 
Revenue Act of 1937, was reduced. 


(c) No United States business or office and 
gross income of more than S21.600 .—A non¬ 
resident alien Individual not engaged in 
trade or business within the United States 
and not having an office or place of business 
therein who has a gross income for any tax¬ 
able year of more than $21,600 from the 
sources specified In subsection (a) (1). shall 
be taxable without regard to the provisions 
of subsection (a) (1), except that— 

(1) The gross Income shall include only 
income from the sources specified in sub¬ 
section (a) (1); 

(2) The deductions (other than the so- 
called “charitable deduction” provided in 
section 213 (c)) shall be allowed only if 
and to the extent that they are properly 
allocable to the gross income from the 
sources specified in subsection (a) (1); 

(3) The aggregate of the normal tax and 
surtax under sections 11 and 12 shall, in 
no case, be less than 10 per centum of the 
gross Income from the sources specified in 
subsection (a) (1): and 

(4) This subsection shall not apply to 
a resident of a contiguous country so long 
as there is in effect a treaty with such 
country (ratified prior to August 29. 1937) 
under which the rate of tax under section 
211 (a) of the Revenue Act of 1936, prior 
to its amendment by section 501 (a) of 
the Revenue Act of 1937, was reduced. 

Par. C. Section 231 (a) of the Reve¬ 
nue Act of 1938 provides: 

Nonresident corporations. —There shall be 
levied, coUected. and paid for each tax¬ 
able year, in lieu of the tax imposed by 
sections 13 and 14. upon the amount re¬ 
ceived by every foreign corporation not 
engaged in trade or business within the 
United States and not having an office or 
place of business therein, from sources with¬ 
in the United States as interest (except In¬ 
terest on deposits with persons carrying on 
the banking business), dividends, rents, 
salaries, wages, premiums, annuities, com- 
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pensatlons. remunerations, emoluments, or 
other fixed or determinable annual or peri¬ 
odical gains, profits, and income, a tax of 
15 per centum of such amount, except that 
In the case of dividends the rate shall be 
10 per centum, and except that In the case 
of corporations organized under the laws 
of a contiguous country such rate of 10 per 
centum with respect to dividends shall be 
reduced to such rate (not less than 5 per 
centum) as may be provided by treaty with 
such country. For inclusion in computa¬ 
tion of tax of amount specified in share¬ 
holder’s consent, see section 28. 

Par. D. Section 143 (a) of the Revenue 
Act of 1938 provides in part: 

Tax-free covenant bonds ,—(1) Requirement 
of withholding. —In any case where bonds, 
mortgages, or deeds of trust, or other similar 
obligations of a corporation, issued before 
January 1, 1934, contain a contract or pro¬ 
vision by which the obligor agrees to pay 
any portion of the tax imposed by this title 
upon the obligee, or to reimburse the obligee 
for any portion of the tax. or to pay the 
Interest without deduction for any tax which 
the obligor may be required or permitted to 
pay thereon, or to retain therefrom under any 
law of the United States, the obligor shall 
deduct and withhold a tax equal to 2 per 
centum of the interest upon such bonds, 
mortgages, deeds of trust, or other obliga¬ 
tions. whether such interest Is payable an¬ 
nually or at shorter or longer periods. If 
payable to an individual, a partnership, or 
a foreign corporation not engaged in trade or 
business within the United States and not 
having an office or place of business therein: 
Provided, That if the liability assumed by 
the obligor does not exceed 2 per centum of 
the interest, then the deduction and with¬ 
holding shall be at the following rates: (A) 
10 per centum in the case of a nonresident 
alien individual (except that such rate shall 
be reduced, In the case of a resident of a 
contiguous country, to such rate, not less 
than 6 per centum, as may be provided by 
treaty with such country), or of any part¬ 
nership not engaged In trade or business 
within the United States and not having any 
office or place of business therein and com¬ 
posed in whole or in part of nonresident 
aliens, (B) in the case of such a foreign 
corporation, 15 per centum, and (C) 2 per 
centum in the case of other individuals and 
partnerships: Provided further\ That if the 
owners of such obligations are not known to 
the withholding agent the Commissioner 
may authorize such deduction and withhold¬ 
ing to be at the rate of 2 per centum or, 
if the liability assumed by the obligor does 
not exceed 2 per centum of the interest, 
then at the rate of 10 per centum. 

Par. E. Section 143 (b) of the Revenue 
Act of 1938 provides: 

Nonresident aliens. —All persons, in what¬ 
ever capacity acting. Including lessees or 
mortgagors of real or personal property, 
fiduciaries, employers, and all officers and 
employees of the United States, having the 
control, receipt, custody, disposal, or pay¬ 
ment of interest (except interest on depos¬ 
its with persons carrying on the banking 
business paid to persons not engaged in 
business in the United States and not hav¬ 
ing an office or place of business therein), 
dividends, rent, salaries, wages, premiums, 
annuities, compensations, remunerations, 
emoluments, or other fixed or determinable 
annual or periodical gains, profits, and in¬ 
come (but only to the extent that any of 
the above items constitutes gross income 
from sources within the United States), of 
any nonresident alien Individual, or of any 
partnership not engaged in trade or busi¬ 
ness within the United States and not hav¬ 
ing any office or place of business therein 
and composed In whole or in part of non¬ 
resident aliens, shall (except in the cases 
provided for in subsection (a) of this sec¬ 
tion and except as otherwise provided In 
regulations prescribed by the Commissioner 
under section 215) deduct and withhold 


from such annual or periodical gains, 
profits, and Income a tax equal to 10 per 
centum thereof, except that such rate shall 
be reduced, in the cnee of a nonresident 
alien Individual a resident of a contiguous 
country, to such rate (not less than 5 per 
centum) as may be provided by treaty with 
such country: Provided, That no such de¬ 
duction or withholding shall be required in 
the case of dividends paid by a foreign cor¬ 
poration unless (1) such corporation is en¬ 
gaged in trade or business within the 
United States or has an oflice or place of 
business therein, and (2) more than 85 
per centum of the gross Income of such 
corporation for the 3-year period ending 
with the close of its taxable year preceding 
the declarations of such dividends (or for 
such part of such period as the corporation 
has been in existence) was derived from 
sources within the United States as deter¬ 
mined under the provisions of section 119: 
Provided further. That the Commissioner 
may authorize such tax to be deducted and 
withheld from the Interest upon any secur¬ 
ities the owners of which are not known to 
the withholding agent. Under regulations 
prescribed by the Commissioner, with the 
approval of the Secretary, there may be 
exempted from such deduction and with¬ 
holding the compensation for personal 
services of nonresident alien Individuals 
who enter and leave the United States at 
frequent intervals. 

Par. F. Section 143 (c) of the Revenue 
Act of 1938 provides: 

Return and payment. —Every person re¬ 
quired to deduct and withhold any tax 
under this section shall make return thereof 
on or before March 15 of each year and shall 
on or before June 15. In lieu of the time 
prescribed In section 56. pay the tax to the 
official of the United States Government au¬ 
thorized to receive it. Every such person is 
hereby made liable for such tax and is hereby 
indemnified against the claims and demands 
of any person for the amount of any pay¬ 
ments made in accordance with the provi¬ 
sions of this section. 

Par. G. Section 144 of the Revenue Act 
of 1938 provides: 

In the case of foreign corporations subject 
to taxation under this title not engaged In 
trade or business within the United States 
and not having any office or place of busi¬ 
ness therein, there shall be deducted and 
withheld at the source in the same manner 
and upon the same items of income as is 
provided in section 143 a tax equal to 15 
per centum thereof, except that in the case 
of dividends the rate shall be 10 per centum, 
and except that in the case of corporations 
organized under the laws of a contiguous 
country such rate of 10 per centum with re¬ 
spect to dividends shall be reduced to such 
rato (not less than 5 per centum) as may 
be provided by treaty with such country; 
and such tax shall be returned and paid in 
the same manner* and subject to the same 
conditions as provided in that section: Pro¬ 
vided, That In the case of interest described 
in subsection (a) of that section (relating 
to tax-free covenant bonds) the deduction 
and withholding shall be at the rate speci¬ 
fied in such subsection. 

Par. H. Section 901 of the Revenue 
Act of 1938 provides in part: 

(a) When used In this Act— 

(1) The term “person" means an individ¬ 
ual, a trust or estate, a partnership, or a 
corporation. 

(2) The term “corporation" Includes asso¬ 
ciations, Joint-stock companies, and insur¬ 
ance companies. 

(3) The term “partnership" includes a 
syndicate, group, pool, Joint venture, or other 
unincorporated organization, through or by 
means of which any business, financial oper¬ 
ation. or venture is carried on, and which is 
not. within the meaning of this Act, a trust 
or estate or a corporation; and the term 


“partner” Includes a member in such ?% 
syndicate, group, pool. Joint venture or 
organization. 

(4) Tlie term “domestic’' when applied to 
a corporation or partnership means cr<»at-d 
or organized in the United States or under 
the law of the United States or of uny State 
or Territory. 

(5) The term “foreign” when applied to 
a corporation or partnership means a cor¬ 
poration or partnership which is not do¬ 
mestic. 

(6) The term “fiduciary” means a guard¬ 
ian, trustee, executor, administrator, receiver, 
conservator, or any person acting m any 
fiduciary capacity for any person. 

(7) The terra “withholding agent” means 
any person required to deduct and withhold 
any tax under the provisions of section 143 
or 144. 

• • • • • 

(b) The terms “includes” and ,, lnclucling ,, 
when used in a definition contained in this 
Act shall not be deemed to exclude other 
things otherwise within the meaning or the 
term defined. 

Pursuant to the provisions of section 
62 of the Revenue Act of 1938 the follow¬ 
ing regulations are hereby prescribed to 
carry into effect the quoted provisions 
of the convention between the United 
States of America and Canada, under 
the Revenue Act of 1938 (the provisions 
of T. D. 4766, C. B. 1937-2, 158, ap¬ 
plicable under the Revenue Acts of 1936 
and 1937, remaining in full force and 
effect as to taxable years beginning prior 
to January 1, 1938): 

Article 1. Rate of tax .—The conven¬ 
tion was ratified and became effective 
August 13, 1937. Under the terms of 
the convention, the provisions of which 
are retroactive to January 1, 1936, the 
tax at the rate of 10 percent imposed 
by section 211 (a) is reduced to 5 per¬ 
cent with respect to the amount re¬ 
ceived from sources within the United 
States as interest (except interest on 
deposits with persons carrying on the 
banking business). dividends, rents, 
salaries, wages, premiums, annuities, 
compensations, remunerations, emolu¬ 
ments, or other fixed or determinable 
annual or periodical gains, profits, and 
income, by every nonresident alien in¬ 
dividual not engaged in trade or business 
within the United States and not having 
an office or place of business therein, 
provided he is a resident of Canada. 

Under the terms of the convention the 
tax at the rate of 10 percent imposed by 
section 231 (a) is reduced to 5 percent 
with respect to the amount received from 
sources within the United States as divi¬ 
dends, by every foreign corporation not 
engaged in trade or business within the 
United States and not having an office or 
place of business therein, provided it is 
organized under the laws of Canada. 

Art. 2. Withholding in general.— The 
items of income from sources within the 
United States enumerated in sections 211 
(a) and 231 (a) are subject to the with¬ 
holding provisions of sections 143 and 
144, at the rates specified therein, with 
the exception that all items of fixed or 
determinable annual or periodical in¬ 
come paid to nonresident alien individu¬ 
als who are residents of Canada (other 
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than the compensation for personal 
cervices received by such residents who 
enter and leave the United States at fre¬ 
quent intervals) and dividends paid to 
nonresident foreign corporations which 
are organized under the laws of Canada 
are subject to withholding at the reduced 
rate of 5 percent. 

Art. 3. Resident of Canada or cor¬ 
poration organized under the laws of 
Canada .—For the purpose of withhold¬ 
ing. every individual whose address is in 
Canada (including a nonresident alien 
individual, fiduciary, or partnership) 
shall be considered by United States 
withholding agents as a resident of Can¬ 
ada. and every corporation whose ad¬ 
dress is in Canada shall be considered 
by such withholding agents as a corpora¬ 
tion organized under the laws of Canada. 
These provisions relative to Canadian 
residents and Canadian corporations are 
based upon the assumption that the 
payee is the actual owner of the prop¬ 
erty from which the income is derived 
and consequently is the person liable to 
the tax upon such income. 

A person receiving income which is 
distributable to an organization exempt 
from Federal income tax under section 
101 of the Revenue Act of 1938, or cor¬ 
responding sections of prior Revenue 
Acts, shall be considered merely a con¬ 
duit through which the income flows and 
not a taxable entity. In preparing own¬ 
ership certificate. Form 1001. the person 
receiving the income should make a no¬ 
tation thereon substantially as follows: 
“As this organization has been held to 
be exempt from the payment of income 
tax by the Commissioner of Internal 
Revenue under date of_, the in¬ 

terest on this certificate is not subject 
to withholding,” giving the date of the 
official letter in which the organization 
was held to be exempt. A similar state¬ 
ment made with respect to other items 
of fixed or determinable annual or peri¬ 
odical income which are subject to with¬ 
holding will relieve the withholding 
agent from liability to withhold the tax. 

Art. 4. Recipient not actual owner .— 
If the recipient in Canada is a nominee or 
agent through whom the income flows to 
a person who is not entitled to the re¬ 
duced rate of 5 percent, i. e., a nonresi¬ 
dent alien individual who is not a resi¬ 
dent of Canada, or a nonresident foreign 
corporation not organized under the laws 
of Canada, the recipient in Canada from 
whom a tax of only 5 percent was with¬ 
held, becomes in turn a withholding 
agent, and is required to withhold an 
additional tax of 5 percent (10 percent 
on income other than dividends received 
for such foreign corporation) before 
transmitting the income. 

(a) Fiduciaries and partnerships. —Fi¬ 
duciaries and partnerships with an ad¬ 
dress in Canada are liable to have 5 per¬ 
cent income tax deducted at the source. 
If the fiduciary or partnership is acting as 
a nominee or agent receiving the income 
for and on behalf of a person other than 
No. 29-8 


f a resident of Canada or a corporation 
organized under the laws of Canada, an 
additional tax of 5 percent or 10 percent, 
as the case may be. must be deducted by 
such Canadian fiduciary or partnership 
and remitted to the United States Treas¬ 
ury. If the fiduciary or partnership re¬ 
ceives the income in its own right and 
distributes its income under a trust deed 
or partnership agreement, then no fur¬ 
ther tax in Canada need be deducted. 

(b) Tax-free co7)enant bonds .—No ad¬ 
ditional withholding is required with re¬ 
spect to interest on so-called tax-free 
covenant bonds issued prior to January 
1, 1934, where the liability assumed by 
the obligor exceeds 2 percent but under 
section 143 (a) of the Revenue Act of 
1938 only 2 percent income tax is re¬ 
quired to be withheld at the source. An 
additional tax of 5 percent or 10 percent, 
as the case may be, is required to be with¬ 
held, however, by Canadian withholding 
agents as above provided, (1) where the 
bonds were issued prior to January 1, 
1934, and the liability assumed by the 
obligor does not exceed 2 percent; (2) 
where the bonds were issued on or after 
January 1, 1934, irrespective of the liabil¬ 
ity assumed by the obligor; (3) where the 
bonds do not contain a tax-free covenant, 
regardless of the date of issue. 

Art. 5. Return of tax withheld from 
persons whose addresses are in Canada .— 
Every United States withholding agent 
shall make and file with the collector, in 
duplicate, an information return on Form 
1042B, for the calendar year 1938 and 
each subsequent calendar year, in addi¬ 
tion to withholding return, Form 1042, 
with respect to the items of income from 
which a tax of only 5 percent was with- 

Withholdmg Rates Under 


held from persons whose addresses are in 
Canada. There shall be reported on 
Form 1042B not only such items of in¬ 
come listed on Form 1042, but also such 
items of interest listed on monthly re¬ 
turns, Form 1012, including items of in¬ 
terest where the liability for withholding 
is only 2 percent. In the case of corpora¬ 
tions whose addresses are within Canada, 
only the fixed or determinable annual or 
periodical income from sources within 
the United States consisting of dividends 
should be reported. 

Art. 6. Returns filed by Canadian with¬ 
holding agents .—Form 1042 is the form 
to be prepared annually for the calendar 
year 1938 and each subsequent calendar 
year by persons in Canada who receive 
for the account of any person (other 
than a resident of Canada or a corpo¬ 
ration organized under the laws of Can¬ 
ada) fixed or determinable annual or 
periodical income from sources within 
the United States which is subject to 
tax at the rate of 10 percent or 15 per¬ 
cent, as the case may be, but from which 
only 5 percent has been withheld as a 
result of the convention. Annual with¬ 
holding return. Form 1042, should be 
forwarded to the collector of internal 
revenue, Baltimore, Md., accompanied 
by the tax shown to be due in United 
States dollars. An extension of time to 
June 15 is hereby granted to Canadian 
withholding agents in which to file such 
returns. 

The following table of withholding 
rates under the Revenue Act of 1938 and 
the tax convention between the United 
States and Canada has been prepared 
for the purpose of making a summary 
of such rates readily available to with¬ 
holding agents: 

the Revenue Act of 1938 


Classes of taxpayers 

Corporate bond Interest 

Divi¬ 
dends 
from do¬ 
mestic 
corpora¬ 
tion 

Divi¬ 

dends 

from 

foreign 

corpora¬ 

tion 

Salary or 
other 
compen¬ 
sation for 
personal 
services 

Other 
fixed or 
deter¬ 
minable 
annual or 
periodical 
income 
from 
sources 
within 
the 

United 

State? 

Wit h tax-free cove¬ 
nant and issued 
before Jan. 1, 
1934 

Without 
tax-free 
covenant 
or issued 
on or after 
Jan. 1. 
1934. with 
tax-free 
covenant 

If corpo¬ 
ration 
assumes 
over 2 
percent 
or the lax 

If corpo¬ 
ration 
assumes 
not over 

2 percent 
of the tax 

1. Citizen or resident individual, fidu¬ 

Percent 

Percent 

Percent 

Percent 

Percent 

Percent 

percent 

ciary, or partnership.. 

2 

2 






2. Nonresident individual, fiduciary. 








or partnership (except as stated in 








item 5 below).... 

2 

10 

10 

10 

10 

' 10 

10 

3. Domestic corporation or resident 








foreign corporation.. 








4. Nonresident, foreign corporation (ex¬ 








cept as stated in item 0 below). 

2 

15 

15 

10 

10 

15 

15 

5. Individual, fiduciary, or partner¬ 








ship, resident of Canada... 

2 

5 

5 

5 

5 

0) 

5 

6. Nonresident corporation organized 








under laws of Canada. 

2 

15 

15 

5 

5 

15 

15 

7. Unknown owner.. 

2 

10 

10 














• Salary or compensation for personal services rendered in the United States is not subject to withholding in the 
case of nonresident aliens, residents of Canada or Mexico, who enter and leave the United States at frequent intervals. 


Guy T. Helvering, 

Approved January 16, 1939. Commissioner of Internal Revenue. 

John W. Hanes, 

Acting Secretary of the Treasury. 
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Foreign Corporations, Information 
Regarding 

Treasury Decision 4816—Income Tax— 
Revenue Act of 1938 

Regulations under section 803, relat¬ 
ing to returns of information with re¬ 
spect to foreign corporations. 

To Collectors of Internal Revenue and 
Others Concerned: 

Paragraph A. Section 803 (Title V— 
Miscellaneous Provisions) of the Reve¬ 
nue Act of 1938, enacted May 28, 1938 
(Public. No. 554, Seventy-fifth Congress, 
third session), provides: 

Sec. 803. Returns as to formation, etc., of 
foreign corporations. 

(a) Requirement. —Under regulations pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary, any attorney, ac¬ 
countant, fiduciary, bank, trust company, 
financial institution, or other person, who, 
after the date of the enactment of this Act. 
aids, assists, counsels, or advises in, or with 
respect to, the formation, organization, or 
reorganization of any foreign corporation, 
shall, within 30 days thereafter, file with 
the Commissioner a return. 

(b) Form and contents of return. —Such 
return shaU be in such form, and shall set 
forth, under oath, in respect of each such 
corporation, to the full extent of the Informa¬ 
tion within the possession or knowledge or 
under the control of the person required 
to file the return, such information as the 
Commissioner with the approval of the Secre¬ 
tary prescribes by regulations as necessary 
for carrying out the provisions of the income- 
tax laws. Nothing in this section shall be 
construed to require the divulging of priv¬ 
ileged communications between attorney and 
client. 

(c) Penalty .—Any person required under 
subsection (a) to file a return, or to supply 
8ny information, who willfully falls to file 
such return, or supply such information, at 
the time or times required by law or regu¬ 
lations. shall, In lieu of other penalties pro¬ 
vided by law for such offense, be guilty of 
a misdemeanor and. upon conviction thereof, 
be fined not more than $2,000, or imprisoned 
for not more than one year, or both. 

(d) Aid, etc., 'before enactment of act .— 
The provisions of sections 340 and 341 (inso¬ 
far as it relates to section 340) of the Revenue 
Act of 1936, added to such Act by section 201 
of the Revenue Act of 1937, shall remain in 
force only with respect to aiding, assist¬ 
ing, counselling, or advising, on or before 
the date of the enactment of this Act. 

Par. B. Section 806 of Title V of the 
Revenue Act of 1938 provides: 

Sec. 806. Administration of oaths or affir¬ 
mations. —Any oath or affirmation required or 
authorized by any Internal-revenue law or by 
any regulations made under authority thereof 
may be administered by any person authorized 
to administer oaths for general purposes 
by the law of the United States, or ol any 
State, Territory, or possession of the United 
8tates, or of the District of Columbia, wherein 
such oath or affirmation is administered. 
Tills section shall not be construed as an 
exclusive enumeration of the persons who 
may administer such oaths or affirmations. 

Par. C. Section 901 (Title VI—General 
Provisions) of the Revenue Act of 1938 
provides in part: 

Sec. 901. Definitions .—(a) When used in 
this Act— 

(1) The term “person" means an Indi¬ 
vidual. a trust or estate, a partnership, or 
a corporation. 

• • • • • 

(5) The term “foreign" when applied to 
a corporation or partnership means a cor¬ 


poration or partnership which is not 
domestic. 

(6) The term "fiduciary" means a guard¬ 
ian, trustee, executor, administrator, receiver, 
conservator, or any person acting in any 
fiduciary capacity for any person. 

• • • • • 

(11) The term "Secretary" means the Sec¬ 
retary of the Treasury. 

(12) The term "Commissioner" means the 
Commissioner of Internal Revenue. 

Pursuant to the above-quoted pro¬ 
visions and other provisions of the inter¬ 
nal-revenue laws, the following regula¬ 
tions are hereby prescribed with respect 
to returns of information to be filed 
by attorneys, accountants, fiduciaries, 
banks, trust companies, financial insti¬ 
tutions. or other persons as to the for¬ 
mation. organization, or reorganization 
of foreign corporations: 

Article 1. Information returns — (a) 
General .—Any attorney, accountant, 
fiduciary, bank, trust company, financial 
institution, or other person, who, after 
May 28, 1938, aids, assists, counsels, or 
advises in, or with respect to, the forma¬ 
tion, organization, or reorganization of 
any foreign corporation shall file with 
the Commissioner, within 30 days after 
giving such aid, assistance, counsel, or 
advice, an information return as pro¬ 
vided in section 803 (a) and these regu¬ 
lations. The return must be filed in 
every such case (1) regardless of the 
nature of the counsel or advice given, 
whether for or against the formation, 
organization, or reorganization of the 
foreign corporation, or the nature of the 
aid or assistance rendered and (2) re¬ 
gardless of the action taken upon the 
advice or counsel, that is, whether the 
foreign corporation is actually formed, 
organized, or reorganized. 

If, in a particular case, the aid, as¬ 
sistance, counsel or advice given by any 
person extends over a period of more 
than 1 day and not for more than 30 
days, such person, to avoid the multiple 
filing of returns, may file a single return 
for the entire period. In such case, the 
return shall be filed within 30 days 
from the first day of such period. If in 
a particular case, the aid. assistance, 
counsel, or advice given by any person 
extends over a period of more than 30 
days, such person may file a return at 
the end of each 30 days included within 
such period and at the end of the frac¬ 
tional part of a 30-day period, if any, 
extending beyond the last full 30 days. 
In each such case, the return must dis¬ 
close all the required information which 
was not reported on a prior return. 

(b) Special provisions —(1) Employ¬ 
ers .—In the case of aid. assistance, 
counsel, or advice in, or with respect to, 
the formation, organization, or reorgan¬ 
ization of a foreign corporation given by 
a person in whole or in part through the 
medium of subordinates or employees 
(including in the case of a corporation 
the officers thereof), the return of the 
employer must set forth to the full ex¬ 
tent all information prescribed by these 


regulations, including that which, as an 
incident to such employment, is within 
the possession or knowledge or under 
the control of such subordinates or 
employees. 

(2) Employees .—The obligation of a 
subordinate or employee (including in 
the case of a corporation the officers 
thereof) to file a return with respect to 
any aid, assistance, counsel, or advice in, 
or with respect to, the formation, organ¬ 
ization, or reorganization of a foreign 
corporation, given as an incident to his 
employment, will be satisfied if a com¬ 
plete and accurate return as prescribed 
by these regulations is duly filed by the 
employer setting forth all of the Infor¬ 
mation within the possession or knowl¬ 
edge or under the control of such sub¬ 
ordinate or employee. 

Clerks, stenographers, and other sub¬ 
ordinates or employees, rendering aid or 
assistance solely of a clerical or me¬ 
chanical character in, or with respect to, 
the formation, organization, or reorgani¬ 
zation of a foreign corporation are not 
required to file returns by reason of such 
services. 

(3) Partners. —In the case of aid. as¬ 
sistance, counsel, or advice in. or with 
respect to, the formation, organization, 
or reorganization of a foreign corpora¬ 
tion given by one or more members of a 
partnership in the course of its business, 
the obligation of each such individual 
member to file a return will be satis¬ 
fied if a complete and accurate return, 
as prescribed by these regulations, is 
duly filed by the partnership, executed 
by all the members of the firm who 
gave any such aid, assistance, counsel, or 
advice. If, however, the partnership has 
been dissolved at the time the return is 
due, individual returns must be filed by 
each member of the former partnership 
who gave any such aid, assistance, coun¬ 
sel, or advice. 

(4) Returns jointly made. —If two or 
more persons aid. assist, counsel, or ad¬ 
vise in, or with respect to, the formation, 
organization, or reorganization of a par¬ 
ticular foreign corporation, any two or 
more of such persons may, in lieu of 
filing several returns, jointly execute and 
file one return. 

(c) Penalties .—For criminal penalties 
for failure to file the returns required by 
section 803 (a) and these regulations, 
see section 803 (c) quoted in paragraph 
A. 

(d) Information returns and penalties 
under prior Acts. —For information re¬ 
turns in the case of aid, assistance, coun¬ 
sel, or advice in, or with respect to, the 
formation, organization, or reorganiza¬ 
tion of any foreign corporation given on 
or before May 28, 1938, and for criminal 
penalties for failure to file such returns, 
s§e articles 340-1 and 340-2 of Chapter 
XXXIV added to Regulations 94 by 
Treasury Decision 4782. approved De¬ 
cember 7, 1937 (C. B. 1937-2, 168), and 
section 803 (d) of the Revenue Act of 
1938 quoted in paragraph A. 
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Art. 2. Form of return. —The returns 
under article 1 shall be made on Form 
959. Such forms may, upon request, be 
procured from any collector. Each per¬ 
son should carefully prepare his return 
so as to set forth fully and clearly the 
information called for therein. Returns 
which have not been so prepared will 
not be accepted as meeting the require¬ 
ments of the Act. 

Art. 3. Contents of returns. —The re¬ 
turn shall, in accordance with the pro¬ 
visions of these regulations and the in¬ 
structions on the form, set forth the 
following information to the full extent 
such information is within the knowl¬ 
edge or possession or under the control 
of the person required to file the return: 

(1) The name and the address of the 
person (or persons) to whom and the 
person (or persons) for whom or on 
whose behalf the aid, assistance, counsel, 
or advice was given; 

(2) A complete statement of the aid. 
assistance, counsel, or advice given; 

(3) Name and address of the foreign 
corporation and the country under the 
laws of which it was formed, organized, 
or reorganized; 

(4) The month and year when the 
foreign corporation was formed, organ¬ 
ized, or reorganized; 

(5) A statement of how the formation, 
organization, or reorganization of the 
foreign corporation was effected; 

(6) A complete statement of the rea¬ 
sons for, and the purposes sought to be 
accomplished by, the formation, organi¬ 
zation, or reorganization of the foreign 
corporation; 

(7) A statement showing the classes 
and kinds of assets transferred to the for¬ 
eign corporation in connection with its 
formation, organization, or reorganiza¬ 
tion. including a detailed list of any stock 
or securities included in such assets, and 
a statement showing the names and ad¬ 
dresses of the persons who were the own¬ 
ers of such assets immediately prior to the 
transfer; 

(8) The names and addresses of the 
shareholders of the foreign corporation 
at the time of the completion of its for¬ 
mation, organization, or reorganization, 
showing the classes of stock and number 
of shares held by each; 

(9) The name and address of the 
person (or persons) having custody of 
the books of account and records of the 
foreign corporation; 

(10) Such other information as may 
be required by the return form; and 

(11) Where any of the information re¬ 
quired to be furnished is withheld be¬ 
cause its character is claimed to be 
privileged as a communication between 
attorney and client within the meaning 
of section 803 (b), the return must so 
state and must contain a complete state¬ 
ment of the nature and the circumstances 
of the communication on which a de¬ 
cision as to the propriety of the claim of 
privilege may be reached. 


If a person aids, assists, counsels, or 
advises in. or with respect to, the forma¬ 
tion, organization, or reorganization of 
more than one foreign corporation, a 
separate return must be filed with respect 
to each foreign corporation. 

Art. 4. Verification of return. — All re¬ 
turns required by section 803 (a) and 
these regulations shall be verified under 
oath or affirmation. The oath or affirma¬ 
tion may be administered by a person 
authorized to administer oaths for gen¬ 
eral purposes by the law of the United 
States, or of any State. Territory, or pos¬ 
session of the United States, or of the 
District of Columbia, wherein such oath 
or affirmation is administered, or by a 
consular officer of the United States. 
Such returns executed abroad may be 
attested free of charge before United 
States consular officers. If a foreign 
notary or other official having no seal 
shall act as attesting officer, the author¬ 
ity of such attesting officer shall be certi¬ 
fied to by some judicial official or other 
proper officer having knowledge of the 
appointment and official character of the 
attesting officer. 

Art. 5. Place of filing returns. —Re¬ 
turns required by section 803 (a) of the 
Revenue Act of 1938 and these regula¬ 
tions shall be filed with the Commis¬ 
sioner of Internal Revenue, Washington, 
D. C., attention of the Income Tax Unit, 
Records Division. 

Guy T. Helvering, 

Commissioner of Internal Revenue . 

Approved June 20, 1938. 

Stephen B. Gibbons, 

Acting Secretary of the Treasury . 


French Citizens and Corporations , Taxa¬ 
tion of 

Treasury Decision 4880—Income Tax 

Regulations with respect to the taxa¬ 
tion of French citizens and French cor¬ 
porations as affected by the convention 
and protocol on double taxation between 
the United States and the Republic of 
France, proclaimed by the President of 
the United States April 16, 1935, effec¬ 
tive January 1, 1936. 

To Collectors of Internal Revenue and 
Others Concerned: 

Part I 

Paragraph A. The convention and pro¬ 
tocol, proclaimed by the President of the 
United States on April 16, 1935, provides 
in part as follows: 

"ARTICLE I 

“Enterprises of one of the contracting 
States are not subject to taxation by the 
other contracting State in respect of 
their industrial and commercial profits 
except in respect of such profits allocable 
to their permanent establishments in the 
latter State. 

“No account shall be taken, in deter¬ 
mining the tax in one of the contracting 
States, of the purchase of merchandise 


effected therein by an enterprise of the 
other State for the purpose of supplying 
establishments maintained by such en¬ 
terprise in the latter State. 

"ARTICLE n 

“American enterprises having perma¬ 
nent establishments in France are re¬ 
quired to submit to the French fiscal ad¬ 
ministration the same declarations and 
the same justifications, with respect 
to such establishments, as French 
enterprises. 

“The French fiscal administration has 
the right, within the provisions of its na¬ 
tional legislation and subject to the 
measures of appeal provided in such 
legislation, to make such corrections in 
the declaration of profits realized in 
France as may be necessary to show the 
exact amount of such profits. 

“The same principle applies mutatis 
mutandis to French enterprises having 
permanent establishments in the United 
States. 

"ARTICLE in 

“Income which an enterprise of one 
of the contracting States derives from 
the operation of aircraft registered in 
such State and engaged in transporta¬ 
tion between the two States is taxable 
only in the former State. 

"ARTICLE IV 

“When an American enterprise, by 
reason of its participation in the man¬ 
agement or capital of a French enter¬ 
prise, makes or imposes on the latter, 
in their commercial or financial rela¬ 
tions, conditions different from those 
which would be made with a third en¬ 
terprise. any profits which would nor¬ 
mally have appeared in the balance 
sheet of the French enterprise, but which 
have been, in this manner, diverted to 
the American enterprise, are subject to 
the measures of appeal applicable in 
the case of the tax on industrial and 
commercial profits, incorporated in the 
taxable profits of the Flench enterprise. 

“The same principle applies mutatis 
mutandis, in the event that profits are 
diverted from an American enterprise 
to a French enterprise. 

• • ♦ » » 

"article vn 

“Compensation paid by one of the con¬ 
tracting States to its citizens for labor 
or personal services performed in the 
other State is exempt from tax in the 
latter State. 

"article vm 

“War pensions paid by one of the 
contracting States to persons residing in 
the territory of the other State are ex¬ 
empt from tax in the latter State. 

"article IX 

“The following classes of income paid 
in one of the contracting States to a 
corporation of the other State, or to a 
citizen of the latter State residing there, 
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are exempt from tax in the former 
State: 

“(a) amounts paid as consideration 
for the right to use patents, secret proc¬ 
esses and formulas, trade marks and 
other analogous rights; 

“(b) income received as copyright 
royalties; 

“(c) private pensions and life annui¬ 
ties. 

"ARTICLE X 

• + * * * 

“The agreement shall become effective 
on the 1st day of January following the 
exchange of ratifications and shall re¬ 
main effective for a period of 5 years, 
and thereafter until 12 months from 
the date on which either contracting 
party gives notice of its termination. 

• • * • • 

"Protocol 

“At the moment of signing the con¬ 
vention on double taxation between the 
United States of America and the Re¬ 
public of Prance, the undersigned pleni¬ 
potentiaries, duly authorized by their 
respective Governments, have agreed, as 
follows: 

“(1) The taxes referred to in this 
agreement are: 

“(a) for the United States: 

“The Federal income tax—but it is 
understood that Article I does not ex¬ 
empt from tax (1) compensation for 
labor or personal services performed 
in the United States; (2) income de¬ 
rived from real property located in the 
United States, or from any interest in 
such property, including rentals and 
royalties therefrom, and gains from the 
sale or the disposition thereof; (3) 
dividends; (4) interest. 

“(b) for Prance: 

“—in Articles I, II, in and IV, the 
tax on industrial and commercial profits 
(impot sur les benefices industriels et 
commerciaux); 

“—in Articles m, V and VI, the tax 
on income from securities (impot sur 
les revenus des valeurs mobilieres); 

“—in Articles VII, VTII and IX, the 
tax on wages and salaries, pensions and 
life annuities (impot sur les traitements 
et salaries, pensions et rentes viageres), 
and other schcdular taxes (impots ce- 
dulaires) appropriate to the type of in¬ 
come specified in said articles; 

“(2) The provisions of this agreement 
shall not be construed to affect in any 
manner any exemption, deduction, credit 
or other allowance accorded by the laws 
of one of the contracting States in the 
determination of the tax imposed by 
such State. 

“(3) As used in this agreement: 

“(a) The term ‘permanent establish¬ 
ment* includes branches, mines, and oil 
wells, factories, workshops, warehouses, 
offices, agencies, and other fixed places 


of business, but does not include a sub¬ 
sidiary corporation. 

“When an enterprise of one of the 
States carries on business in the other 
State through an agent established there 
who is authorized to contract for its ac¬ 
count, it is considered as having a per¬ 
manent establishment in the latter State. 

“But the fact that an enterprise of one 
of the contracting States has business 
dealings in the other State through a 
bona fide commission agent or broker 
shall not be held to mean that such en¬ 
terprise has a permanent establishment 
in the latter State. 

“(b) The term ‘enterprise’ includes 
every form of undertaking whether car¬ 
ried on by an individual, partnership 
(societe en nom collectif), corporation 
(societe anonyme), or any other entity. 

“(c) The term ‘enterprise of one of 
the contracting States* means, as the 
case may be, ‘American enterprise* or 
‘French enterprise.* 

“(d) The term ‘American enterprise’ 
means an enterprise carried on in the 
United States by a citizen of the United 
States or by an American corporation 
or other entity; the term ‘American cor¬ 
poration or other entity* means a part¬ 
nership, corporation or other entity cre¬ 
ated or organized in the United States 
or under the law of the United States or 
of any State or Territory of the United 
States. 

“(e) The term ‘French enterprise* is 
defined in the same manner, mutatis 
mutandis, as the term ‘American enter¬ 
prise.' 

“(/) The American corporations men¬ 
tioned in Articles V and VI are those 
which, owing to their form of organiza¬ 
tion, are subject to article 3 of the 
decree of December 6, 1872. The present 
agreement does not modify the regime 
of ‘abonnement* for securities. 

“(<7) The term ‘United States,' when 
used in a geographical sense, includes 
only the States and the Territories of 
Alaska and Hawaii, and the District of 
Columbia. 

“(b) The term ‘France,' when used in 
a geographical sense, indicates the coun¬ 
try of France, exclusive of Algeria and 
the Colonies." 

Par. B. The proclamation of the con¬ 
vention by the President of the United 
States on April 16, 1935, reads in part as 
follows: 

“And whereas, the said convention and 
protocol have been ratified on both parts, 
and the ratifications of the two Govern¬ 
ments were exchanged at Paris on the 
9th day of April, one thousand nine hun¬ 
dred and thirty-five; 

“And whereas, it is stipulated in Article 
X of the said convention that the con¬ 
vention shall become effective on the 1st 
day of January following the exchange 
of ratifications, that is to say on the 
1st day of January, one thousand nine 
hundred and thirty-six; 


“Now, therefore, be it known that I, 
Franklin D. Roosevelt, President of the 
United States of America, have caused 
the said convention and the said protocol 
to be made public, to the end that the 
same and every article and clause thereof 
may be observed and fulfilled with good 
faith by the United States of America 
and the citizens thereof on and from the 
1st day of January, one thousand nine 
hundred and thirty-six. 

“In testimony whereof, I have here¬ 
unto set my hand and caused the Seal 
of the United States of America to be 
affixed. 

“Done at the city of Washington this 
16th day of April in the year of our Lord 
one thousand nine hundred and thirty- 
five, and of the Independence of the 
United States of America the one hun¬ 
dred and fifty-ninth. 

[seal] Franklin D. Roosevelt. 

“By the President: 

“Cordell Hull, 

“Secretary of State” 

Par. C. Section 22 (b) (7). Revenue 
Act of 1938, provides in part as follows: 

Sec. 22. Gross incofhe. 

• • • • • 

(b) Exclusions from gross income .—The 
following items shall not be included in gross 
income and shall be exempt from taxation 
under this title: 

• • • • • 

(7) Income exempt under treaty. —Income 
of any kind, to the extent required by any 
treaty obligation of the United States: 

Pursuant to the provisions of section 62 
of the Revenue Act of 1938, the following 
regulations are hereby prescribed to carry 
Into effect the quoted provisions of the 
convention and protocol, or treaty, be¬ 
tween the United States of America and 
the Republic of France, hereinafter re¬ 
ferred to as the convention, for taxable 
years beginning after December 31,1937: 

Part n 

EFFECT OF THE CONVENTION UPON THE DETER¬ 
MINATION OF UNITED STATES TAXABLE INCOME 

OF FRENCH CITIZENS AND FRENCH CORPORA¬ 
TIONS 

Article 1. General. —The primary pur¬ 
poses of the convention are to regulate 
the method of taxation of corporations 
of either of the contracting States carry¬ 
ing on industrial or commercial activi¬ 
ties through a permanent establishment 
or a subsidiary corporation in the other 
State and to avoid double taxation upon 
certain special classes of income. 

The specific classes of income relieved 
from United States income tax are: 

(a) Industrial and commercial profits 
of a French enterprise having no perma¬ 
nent establishment in the United States. 

(b) Income derived by a French enter¬ 
prise from the operation of aircraft reg¬ 
istered in France and engaged in trans¬ 
portation between the United States and 
France. 

(c) Compensation paid by France to 
Its citizens for labor or personal services 
performed in the United States. 
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(d) War pensions paid by France to 
persons residing in the United States. 

( e ) Income paid to a French corpora¬ 
tion or to a citizen of Fiance residing 

in France— 

(1) as consideration for the right to 
use patents, secret processes and for¬ 
mulas. trade marks and other analogous 

rights; 

(2> as copyright royalties; 

(3) as private pensions and life an¬ 
nuities. 

Except as to those items of income 
expressly exempted by the convention, 
the tax liability of French citizens, not 
residents of the United States, and 
French corporations, is determined in 
accordance with the provisions of the 
revenue laws of the United States and 
the regulations thereunder applicable 
generally to nonresident alien individuals 
and to foreign corporations. 

The convention does not affect the li¬ 
ability to tax of French citizens resident 
in the United States unless and to the 
extent such citizens are entitled to the 
benefits of Article VII or VUI of the 
convention. See articles 5 and 6 of these 
regulations. The tax liability of a United 
States citizen or United States resident, 
a member of a French partnership carry¬ 
ing on a French enterprise, is not affected 
by Article I of the convention. Such 
citizen or resident is subject to United 
States income tax upon his distributive 
share of its net income even though the 
other members of such partnership are 
not subject to tax upon their share of the 
partnership’s industrial and commercial 
profits from sources within the United 
States. 

The convention has no reference to the 
rates of taxation imposed by the respec¬ 
tive countries and concerns only the de¬ 
termination of income arising in one of 
the contracting States to citizens or cor¬ 
porations of the other contracting State 
and subject to taxation in the former 
State. 

These regulations are limited to a con¬ 
sideration of the factors involved in the 
application of: (a) the provisions of the 
convention alone; and (b) the provisions 
of the convention as extended by the 
Revenue Act of 1938. These regulations 
are not concerned with Article V or VI 
of the convention as such articles affect 
only the application of certain French 
tax laws and decrees. 

Art. 2. Definitions. —Any word or term 
used in these regulations which is defined 
in the convention shall be given the defi¬ 
nition assigned to such word or term in 
such convention. Any word or term used 
in these regulations which is not defined 
in the convention but is defined in the 
Revenue Act of 1938 shall be given the 
definition contained in the Revenue Act. 

The term “permanent establishment” 
includes branches, mines and oil wells, 
factories, work shops, warehouses, offices, 
agencies and other fixed places of busi¬ 
ness. A French enterprise, as defined in 


the convention, carrying on business in 
the United States through an agent es¬ 
tablished there who is authorized to con¬ 
tract for its account, is considered to 
have a permanent establishment in the 
United States. However, the carrying 
on of business dealings in the United 
States by a French enterprise through a 
bona fide commission agent or broker 
does not constitute a permanent estab¬ 
lishment in the United States. A French 
corporation doing business in the United 
States through a domestic subsidiary 
corporation has not, merely by reason of 
such fact, a permanent establishment in 
the United States. 

The term “enterprise” means any 
commercial or industrial undertaking 
whether conducted by an individual, 
partnership, corporation or any other 
entity. It includes such activities as 
manufacturing, merchandising, mining, 
banking and insurance. It does not in¬ 
clude the operation of. or the trading in, 
real 'property located in the United 
States. It does not include the rendi¬ 
tion of personal services. Hence, a 
French citizen rendering personal serv¬ 
ices within the United States is not, 
merely by reason of such service, en¬ 
gaged in an enterprise within the mean¬ 
ing of the convention and his liability 
to Federal income tax is unaffected by 
Article I of the convention. 

The term “French enterprise” means 
an enterprise carried on in France by 
a citizen of France or by a French cor¬ 
poration or other entity. The term 
“French corporation or other entity” 
of the convention means a partnership, 
corporation or other entity created or 
organized in France or under the law 
of France. If, for example, a French 
citizen or French corporation does not 
carry on an enterprise in France it is 
not a French enterprise within the 
meaning of the convention even though 
it carries on an enterprise in some 
other foreign country and hence such 
enterprise is not relieved by the con¬ 
vention from United States income tax 
upon its industrial and commercial prof¬ 
its from sources within the United States 
even though it has no permanent estab¬ 
lishment therein. 

The term “industrial and commercial 
profits” means the profits arising from 
the industrial, mercantile, or manufac¬ 
turing or like undertakings of a French 
enterprise, as defined in this article. 
For the purpose of the exemption under 
Article I of the convention such term 
does not include gains from the sale or 
exchange within the United States of 
capital assets as defined in section 117 
of the Revenue Act of 1938 unless it 
can be shown by clear and convincing 
evidence that such sale or exchange 
was incident, and had a necessary rela¬ 
tion, to the commercial and industrial 
activities of the French enterprise. For 
treatment of such gains under the Rev¬ 
enue Act of 1938, see articles 8 (b) and 
9 (b). Such term does not include divi¬ 


dends. interest, compensation for labor 
or personal services, or income derived 
from real property or from any interest 
in such property including rentals and 
royalties therefrom and gains from the 
sale or disposition thereof. 

Art. 3. Scope of convention with re¬ 
spect to determination of taxable income 
of French citizen or a French corpora¬ 
tion carrying on a French enterprise in 
the United States —(a) General. —Article 
I of the convention adopts the princi¬ 
ple that an enterprise of one of the 
contracting States shall not be taxable in 
the other contracting State in respect 
of its industrial and commercial profits 
unless it has a permanent establishment 
in the latter State. Hence, a French en¬ 
terprise is subject to tax upon its indus¬ 
trial and commercial profits from sources 
within the United States only if it has a 
permanent establishment within the 
United States. From the standpoint of 
Federal income taxation the article has 
application only to a French enterprise 
and to the industrial and the commer¬ 
cial income thereof from sources with¬ 
in the United States. It has no applica¬ 
tion to compensation for labor or per¬ 
sonal services performed in the United 
States, nor to income derived from real 
property located in the United States, 
or from any interest in such property, 
including rentals and royalties there¬ 
from, and gains from the sale or the 
disposition thereof, nor to dividends or 
interest. Such latter items of income 
are, except as otherwise provided in the 
convention and in these regulations, 
subject to tax as income of French citi¬ 
zens or French corporations, in the same 
manner and subject to the same pro¬ 
visions as are applicable to other non¬ 
resident aliens and foreign corporations. 
As to what is a “French enterprise,” a 
“permanent establishment,” and “in¬ 
dustrial and commercial profits,” see 
article 2. 

(b) No United States permanent es¬ 
tablishment. —A French citizen or a 
Fiench corporation carrying on a French 
enterprise but having no permanent es¬ 
tablishment in the United States is not 
subject to United States income tax upon 
its industrial and commercial profits 
from sources within the United States. 
As to what constitutes a “French enter¬ 
prise,” see article 2. As to what consti¬ 
tutes “industrial and commercial profits,” 
see article 2. For example, if such 
French corporation sells stock in trade, 
such as wine or cosmetics, through a 
bona fide commission agent or broker in 
the United States, the resulting profit is. 
under the terms of the convention, re¬ 
lieved from United States income tax. 
Such French corporation, however, re¬ 
mains subject to tax upon all other items 
of income from sources within the 
United States and not expressly ex¬ 
empted from such tax under the con¬ 
vention. However, under the provisions 
of Article IX of the convention the fol¬ 
lowing items, otherwise taxable, paid to 
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citizens of France residing in France, or 
to French corporations, are expressly ex¬ 
empt from the tax: 

(1) Amounts paid as consideration for 
the right to use patents, secret processes, 
and formulas, trade marks and other 
analogous rights; 

(2) Income received as copyright 
royalties; 

(3) Private pensions and life annui¬ 
ties. 

The exemption as to such items does 
not extend to French citizens residing 
elsewhere than in France nor to indi¬ 
viduals residing in France who are not 
citizens of France. 

(c) United States permanent estab¬ 
lishment. —A French citizen or a French 
corporation carrying on a French enter¬ 
prise which has a permanent establish¬ 
ment in the United States is subject to 
tax upon his or its entire net income 
(including industrial and commercial 
profits) from sources within the United 
States, subject to the exemptions ex¬ 
pressly provided for in Article EX of the 
convention. See article 7. In the de¬ 
termination of the income of such 
French citizen or corporation from 
sources within the United States all in¬ 
dustrial and commercial profits from 
sources within the United States shall 
be deemed to be allocable to the per¬ 
manent establishment within the United 
States. The net income from sources 
within the United States of such enter¬ 
prise will be determined in accordance 
with the provisions of section 119, Rev¬ 
enue Act of 1938. In determining such 
income no account shall be taken of the 
purchase of goods, wares, or merchan¬ 
dise within the United States for the 
purpose of supplying establishments of 
the enterprise maintained by such citi¬ 
zen or corporation in France. 

A French citizen or corporation car¬ 
rying on a French enterprise having 
business dealings in the United States 
through a bona fide commission agent or 
broker therein has not, merely by reason 
of such transactions, a permanent es¬ 
tablishment in the United States and 
hence is relieved by the convention from 
United States income tax upon his in¬ 
dustrial and commercial profits arising 
from such transactions. However, a 
French citizen or French corporation not 
carrying on a Flench enterprise, having 
business dealings in the United States 
through a bona fide commission agent 
or broker is not by the convention re¬ 
lieved from United States income tax on 
the resulting profit. Such French citi¬ 
zen or French corporation is subject to 
tax upon the income resulting from such 
transactions in the same manner and 
subject to the same provisions and ex¬ 
ceptions, under the Revenue Act of 1938, 
as are applicable to other nonresident 
aliens and foreign corporations. See 
articles 8 (a) and 9. For definition of 
the terms “French enterprise,” “perma¬ 
nent establishment,” and “commercial 
and industrial profits,” see article 2. 


Art. 4. Control of a domestic enter¬ 
prise by a French enterprise. —Article 
IV of the convention provides that if a 
French enterprise by reason of its con¬ 
trol of a domestic business imposes con¬ 
ditions different from those which would 
result from normal bargaining between 
independent enterprises, the accounts 
between the enterprises will be adjusted 
so as to ascertain the true net income 
of«tlie domestic enterprise. The pur¬ 
pose is to place the controlled domestic 
enterprise on a tax parity with an un¬ 
controlled domestic enterprise by deter¬ 
mining, according to the standard of an 
uncontrolled enterprise, the true net in¬ 
come from the property and business 
of the controlled enterprise. The con¬ 
vention contemplates that if the ac¬ 
counting records do not truly reflect the 
net income from the property and busi¬ 
ness of such domestic enterprise the 
Commissioner shall intervene and, by 
making such distributions, apportion¬ 
ments or allocations as he may deem 
necessary of gross income or deductions 
or of any item or element affecting net 
income as between such domestic en¬ 
terprise and the French enterprise by 
which it is controlled or directed, deter¬ 
mine the true net income of the domes¬ 
tic enterprise. 

Art. 5. Compensation paid by the 
Republic of France to its citizens for 
services rendered in the United States .— 
Under Article VII of the convention, 
French citizens are relieved from United 
States income tax upon wages, fees, sal¬ 
ary, remunerations or other amounts 
paid by the Republic of France to its 
citizens as compensation for labor or 
personal services performed in the 
United States. Such exemption is effec¬ 
tive on and after January 1, 1936. The 
character of the services has no bear¬ 
ing upon the exemption from the tax 
and hence the test set forth in section 
116 (h) (1) (B), Revenue Act of 1938, 
has no application in so far as the 
year 1938 and subsequent years are 
concerned. 

Art. 6. War pensions. —Under Article 
vm of the convention, war pensions 
paid by the Republic of France to per¬ 
sons residing in the United States are 
exempt from United States income tax. 
The term “war pensions,” for the pur¬ 
poses of these regulations, includes pen¬ 
sions received under the provisions of 
the French Military Pensions Act of 
March 31, 1919, or for the services of 
the beneficiary or another in the mili¬ 
tary or naval forces of the Republic of 
France in time of war. It is not neces¬ 
sary that the recipient of such pension 
be a citizen of France. Such pension 
in the hands of a United States citizen 
recipient, if residing in the United 
States, is exempt from tax. 

Art. 7. Patents, formulas and copy¬ 
right royalties , pensions and annuities .— 
The following items of income paid to 
a corporation organized under the laws 
of France or to a citizen of France re¬ 
siding in France are exempt from Fed¬ 


eral income tax under the provisions 
of Article EX of the convention': 

(a) Amounts paid as consideration 
for the right to use patents, secret proc¬ 
esses and formulas, trade markn and 
other analogous rights; 

<b> Income received as copyright 
royalties; 

(c) Private pensions and life annuities. 

Such items are, therefore, not subject 
to the withholding provisions of the 
Revenue Act of 1938. To avoid with¬ 
holding of the tax at the source the 
French citizen or corporation, as the 
case may be, should notify by letter ‘he 
payor thereof that such income is ex¬ 
empt from taxation under the prov ions 
of the convention. Such letter from a 
citizen of France shall contain his ad¬ 
dress and a statement that he is a citizen 
of France residing in France. The let¬ 
ter from such corporation shall contain 
the address of its office or place of 
business and a statement that it Is a 
corporation organized under the laws of 
the Republic of France, and shall be 
signed by an officer of the corporation, 
giving his official title. The letter of 
notification, or a copy thereof, should be 
immediately forwarded by the recipient 
to the Commissioner of Internal Reve¬ 
nue, Sorting Section, Washington, D. C. 

Part III 

TAX LIABILITY OF FRENCH CITIZENS AND FRENCH 

CORPORATIONS UNDER THE REVENUE ACT OF 

1938, AS MODIFIED BY THE CONVENTION 

Art. 8. Taxation of a French citizen 
(not a resident of the United States) 
under the Revenue Act of 1938, as modi¬ 
fied by the convention. 

General. —A French citizen, not a resi¬ 
dent of the United States, is subject to 
the provisions of the Revenue Act of 
1938 applicable to nonresident alien in¬ 
dividuals generally, but such citizen is 
entitled to the the exemptions provided 
in the convention to which other non¬ 
resident aliens are not entitled. Section 
211 of the Revenue Act of 1938 classifies 
nonresident alien individuals into three 
classes: (1) nonresident alien individuals 
not engaged in trade or business within 
the United States and not having an 
office or place of business therein at any 
time during the taxable year, and deriv¬ 
ing in the taxable year not more than 
$21,600 gross amount of fixed or deter¬ 
minable annual or periodical income 
from sources within the United States; 
(2) nonresident alien individuals not en¬ 
gaged in trade or business within the 
United States and not having an office 
or a place of business therein at any 
time during the taxable year and deriv¬ 
ing in the taxable year more than 
$21,600 gross amount of fixed or deter¬ 
minable annual or periodical income 
from sources within the United Stares; 
and (3) nonresident alien individuals 
who at any time during the ta x a b le year 
are engaged in trade or business in the 
United States or have an office or place 
of business therein. 
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Whether a nonresident alien has an 
"office or place of business” within the 
United States depends upon the facts of 
the particular case. The term “office 
or place of business,” however, implies 
a place for the regular transaction of 
business and does not include a place 
where casual or incidental transactions 
might be, or are. effected. 

While Article I of the convention (in 
so far as concerns individuals) applies 
only to French citizens carrying on a 
French enterprise and has no applica¬ 
tion to those not carrying on such en¬ 
terprise, section 211 makes no distinc¬ 
tion between the two classes, and ap¬ 
plies alike to both groups. 

This article treats of the taxation of 
French citizens, not resident in the 
United States, under section 211, Reve¬ 
nue Act of 1938. as modified by the con¬ 
vention, following the classification pre¬ 
scribed in that section. 

(a) No United States business or 
office — General rule .—A French citizen, 
not a resident of the United States com¬ 
ing within class (a) of the classification 
prescribed in section 211 (whether or 
not he carries on a French enterprise), 
is liable to the tax at the rate of 10 
percent, imposed by section 211 (a), 
Revenue Act of 1938, upon the gross 
amount of his fixed or determinable 
annual or periodical gains, profits and 
income from sources within the United 
States. Such gains, profits and income 
are to be determined under the provi¬ 
sions ot section 119, Revenue Act of 
1938. Specific items of fixed or deter¬ 
minable annual or periodical income 
are enumerated in the Act as interest 
(except interest on deposits with per¬ 
sons carrying on the banking business 
which is nontaxable under the Act), 
dividends, rents, salaries, wages, pre¬ 
miums, annuities, compensation, remu¬ 
nerations and emoluments, but other 
fixed or determinable annual or periodi¬ 
cal gains, profits and income are also 
subject to the tax, as, for instance, 
royalties. However, a French citizen 
who is a resident of France is not tax¬ 
able upon those items of income enum¬ 
erated in Article IX of the convention 
and in article 3 (b) of these regulations. 
See article 7. 

The term “fixed or determinable an¬ 
nual or periodical income” within the 
meaning of section 211 (a) does not in¬ 
clude industrial and commercial profits 
as that term is used in the convention. 
Under the Revenue Act of 1938, as modi¬ 
fied by the convention, a French citizen 
coming within section 211 (a) or section 
211 (c) of that Act is exempt from 
United States income tax on industrial 
and commercial profits. For example, 
the convention exempts from tax profits 
realized by such French citizen who 
carries on a French enterprise from 
transactions in the United States in 
goods, wares or merchandise through a 
resident broker or commission agent. If, 
however, such citizen does not carry on 


such enterprise such transactions are not 
exempt under the convention and con¬ 
stitute engaging in trade or business 
within the United States and he is ac¬ 
cordingly taxable upon the profit result¬ 
ing from such transactions under section 
211 (b), Revenue Act of 1938. On the 
other hand, a French citizen, not a resi¬ 
dent of the United States, but taxable 
under section 211 (a) of the Act, whether 
or not he carries on a French enterprise, 
is not liable to United States income tax 
upon profits realized from transactions 
in stocks, securities or commodities in 
the United States through a resident 
broker, commission agent, or custodian. 
However, a French citizen who performs 
personal services in the United States at 
any time within the taxable year is liable 
to the tax upon profits arising from 
transactions in stocks, securities or com¬ 
modities, except where it can be shown 
that such citizen is only temporarily 
present In the United States and meets 
the other conditions with respect to per¬ 
sonal service laid down in section 211 (b). 
Revenue Act of 1938. As to when such 
profits constitute “industrial and com¬ 
mercial profits,” see article 2. As to 
withholding of the tax at the source, see 
section 143, Revenue Act of 1938. 

(b> No United States business or of¬ 
fice—Aggregate more than $21,600. —A 
French citizen, not a resident of the 
United States, coming within class (c) 
of the classification prescribed in section 
211 (whether or not he carries on a 
French enterprise) is, under the pro¬ 
visions of section 211 (c), subject to tax 
only upon his fixed or determinable an¬ 
nual or periodical income specified in 
section 211 (a) determined under the pro¬ 
visions of section 119, minus (1) the 
deductions properly allocable to such in¬ 
come and (2) the so-called “charitable 
contributions” deduction provided in sec¬ 
tion 213 (c). Such nonresident alien is 
entitled to the credits against net income 
allowable to an individual by section 25, 
subject to the limitations provided in 
section 214. However, the tax thus com¬ 
puted under sections 11 and 12 shall in 
no such case be less than 10 percent of 
the gross amount of such fixed or de¬ 
terminable annual or periodical Income 
from sources within the United States. 

(c) United States busiiiess or office .— 
A French citizen not a resident of the 
United States and not carrying on a 
French enterprise, coming within class 
<b) of the classification prescribed in 
section 211, or a French citizen carrying 
on a French enterprise and who has a 
permanent establishment in the United 
States is, like other nonresident aliens, 
liable to the normal tax of 4 percent im¬ 
posed by section 11 of the Act and to the 
graduated surtax imposed by section 12 
<b> of the Act, upon his net income from 
sources within the United States (gross 
income from sources within the United 
States minus the statutory deductions 
provided in sections 23 and 213) less the 
credits against net income allowed an 


individual by section 25. Such net in¬ 
come includes all industrial and commer¬ 
cial profits from sources within the 
United States. Such net income is to be 
determined under the provisions of sec¬ 
tion 119, Revenue Act of 1938, but in de¬ 
termining such income no account shall 
be taken of the purchase of merchandise 
within the United States for the purpose 
of supplying establishments of the enter¬ 
prise, if any, maintained by such citizen 
in Fiance. In the determination of the 
income of such French citizen from 
sources within the United States all in¬ 
dustrial and commercial profits from 
sources within the United States shall be 
deemed to be allocable to his permanent 
establishment within the United States. 
If, however, such French citizen is a 
resident of France, he is not taxable 
upon those items of income enumerated 
in Article IX of the convention and re¬ 
ferred to in paragraph (a) of this article 
with respect to French citizens subject to 
tax under section 211 (a). See article 7. 

A French citizen having an office or 
place of business within the United 
States within the meaning of section 211 
of the Revenue Act of 1938. shall be pre¬ 
sumed (if he carries on a French enter¬ 
prise) to have a permanent establish¬ 
ment in the United States within the 
meaning of the convention. 

A French citizen carrying on a French 
enterprise who carries on business trans¬ 
actions through a bona fide commission 
agent or broker in the United States and 
who has no permanent establishment in 
the United States is not liable to income 
tax on the industrial and commercial 
profits arising to him from such transac¬ 
tions. However, a French citizen not 
carrying on a French enterprise is held 
to be engaged in trade or business in the 
United States if he sells therein through 
a commission agent or broker goods, 
wares or merchandise (not including 
stocks, securities or commodities) and, 
hence, is liable to income tax on the re¬ 
sulting profit. Such French citizen, 
whether or not he carries on a French 
enterprise, coming within class (a) or 
class (c) of the classification prescribed 
in section 211 of the Revenue Act of 
1938 is, however, not liable to the tax 
upon profits arising from transactions in 
stocks, securities or commodities through 
a resident broker, commission agent or 
custodian. As to what constitutes a 
“French enterprise,” see article 2. As to 
what constitutes a “permanent establish¬ 
ment,” see article 2. 

As to the computation of gross income, 
the allowance of deductions and credits, 
the requirements as to filing of returns 
and payment of the tax in the case of 
nonresident aliens generally, including 
Fiench citizens, see sections 211 to 219, 
inclusive, Revenue Act of 1938. 

id) Member of French partnership .— 
Whether the liability to the tax of a 
Fiench citizen who is a member of a 
partnership is affected by Article I of 
the convention depends upon the status 
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of the partnership. Article I does not 
apply unless such partnership; (1) is 
created or organized in Prance; and (2) 
carries on a French enterprise. Thus, a 
partnership created or organized in the 
United States, even though composed in 
whole or in part of French citizens, is not 
a French enterprise and hence is not af¬ 
fected by the convention. A French cit¬ 
izen. not resident in the United States, a 
member of such partnership, is taxable 
under the provisions of section 211 as 
are other nonresident aliens. If. however, 
such French citizen is a member of a 
partnership meeting the tests set forth 
in this paragraph, the United States tax 
liability of such French citizen shall be 
determined as provided in paragraph (a) 
or (b) or (c) of this article, whichever 
is applicable, dependent upon whether or 
not the partnership has a permanent 
establishment in the United States. 

Art. 9. Taxation of a French corpo¬ 
ration under the Revenue Act of 1938 
as modified by the convention. 

General. —A corporation organized un¬ 
der the laws of France is subject to those 
provisions of the Revenue Act of 1938 
applicable to foreign corporations gen¬ 
erally but such corporation is entitlted 
to the exemptions provided in the con¬ 
vention to which other foreign corpora¬ 
tions are not entitled. 

Section 231 of the Revenue Act of 1938 
classifies foreign corporations into two 
groups: (1) those not engaged in trade or 
business within the United States and not 
having an office or place of business 
therein (hereinafter referred to as non¬ 
resident foreign corporations); and (2) 
those which at any time within the tax¬ 
able year are engaged in trade or busi¬ 
ness within the United States or have an 
office or place of business therein (here¬ 
inafter referred to as resident foreign 
corporations). 

Whether a foreign corporation has an 
“office or place of business” within the 
United States depends upon the facts of 
the particular case. The term “office or 
place of business,” however, implies a 
place for the regular transaction of busi¬ 
ness and does not include a place where 
casual or incidental transactions might 
be, or are, effected. 

While Article I of the convention, in so 
far as corporations are concerned, applies 
only to French corporations carrying on 
a French enterprise and has no applica¬ 
tion to those not carrying on such enter¬ 
prise, section 231 makes no distinction 
be tween the two classes, such section ap¬ 
plying alike to both groups. 

This article treats of the taxation of 
Fiench corporations under that section, 
as modified by the convention, following 
the classification prescribed in that 
section. 

(a) Nonresident French corpora^ 
tioTis. —A French corporation (whether or 
not it carries on a French enterprise) not 
engaged in trade or business within the 
United States and not having an office 


or place of business therein at any time 
within the taxable year is liable to the 
tax at the rate of 15 percent (10 percent 
in the case of dividends) imposed by sec¬ 
tion 231 (a), Revenue Act of 1938, upon 
the gross amount of its fixed or determi¬ 
nable annual or periodical gains, profits 
and income frgm sources within the 
United States. Such gains, profits and 
income are to be determined under the 
provisions of section 119, Revenue Act 
of 1938. Specific items of fixed or de¬ 
terminable annual or periodical income 
are enumerated in the Act as interest 
(except interest on deposits with persons 
carrying on the banking business which 
is nontaxable under the Act), dividends, 
rents, salaries, wages, premiums, annui¬ 
ties, compensations, remunerations, 
emoluments, but other fixed or determi¬ 
nable annual or periodical gains, profits 
and income are also subject to tax, as, for 
instance, royalties. However, a French 
corporation is not taxable upon those 
items of income enumerated in Article 
IX of the convention and referred to in 
article 8 (a) with respect to French 
citizens subject to tax under section 211 
(a). Revenue Act of 1938. See article 7. 

The term “fixed or determinable an¬ 
nual or periodical income” within the 
meaning of section 231 (a), Revenue Act 
of 1938. does not include industrial and 
commercial profits as that term is used 
in the convention. Under the Revenue 
Act of 1938 as modified by the conven¬ 
tion a French corporation taxable under 
section 231 (a) of that Act is exempt 
from United States income tax on indus¬ 
trial and commercial profits. For ex¬ 
ample, under the convention profits 
realized by such French corporation, 
which carries on a French enterprise, 
from transactions in the United States 
in goods, wares or merchandise through 
a resident broker or commission agent 
are not subject to tax. If, however, such 
corporation does not carry on such enter¬ 
prise such transactions are not exempt 
under the convention and constitute en¬ 
gaging in trade or business within the 
United States and it is accordingly tax¬ 
able upon the resulting profit under sec¬ 
tion 231 (b), Revenue Act of 1938. On 
the other hand, a French corporation 
taxable under section 231 (a), whether or 
not it carries on a French enterprise, 
is not liable to United States income tax 
upon profits realized from transactions 
in stocks, securities or commodities in 
the United States through a resident 
broker, commission, agent or custodian. 

(b) Resident French corporations .— 
A French corporation, not carrying on 
a French enterprise, which at any time 
within the taxable year is engaged in 
trade or business within the United 
States or has an office or place of busi¬ 
ness therein, or a French corporation, 
carrying on a French enterprise, which 
has a permanent establishment in the 
United States, is, like other foreign cor¬ 
porations, liable to the tax of 19 percent 
imposed by section 14 (e). Revenue Act 


of 1938. upon its special class net income 
from sources within the United States 
(gross income from sources within the 
United States minus the statutory de¬ 
ductions provided In sections 23 and 
232 and the credits provided in section 
26 (a) and (b) of the Revenue Act of 
1938). Such net income includes all 
industrial and commercial profits from 
sources within the United States. See 
article 3 (c). Such net income is to be 
determined under the provisions of sec¬ 
tion 119, Revenue Act of 1938, but in 
determining such income no account 
shall be taken of the purchase of goods, 
wares, or merchandise within the United 
States for the purpose of supplying es¬ 
tablishments maintained by such corpo¬ 
ration in France. In the determination 
of the income of such French corpora¬ 
tion from sources within the United 
States all industrial and commercial 
profits from sources within the United 
States shall be deemed to be allocable to 
its permanent establishment within the 
United States. Such corporation is not 
taxable upon those items of income enu¬ 
merated in Article IX of the convention 
and referred to in paragraph (a) of this 
article with respect to nonresident 
French corporations. See article 7. 

A French corporation having an office 
or place of business within the United 
States within the meaning of section 231 
of the Revenue Act of 1938, shall be 
presumed (if it carries on a French en¬ 
terprise) to have a permanent establish¬ 
ment in the United States within the 
meaning of the convention, 

A French corporation carrying on a 
French enterprise which carries on busi¬ 
ness transactions through a bona fide 
commission agent or broker in the United 
States and which has no permanent es¬ 
tablishment in the United States is not 
liable to income tax on the industrial 
and commercial profits arising to it from 
such transactions. However, a French 
corporation not carrying on a French en¬ 
terprise is held to be engaged in trade 
or business in the United States if it 
sells therein, through a commission 
agent or broker, goods, wares or mer¬ 
chandise (not including stocks, securi¬ 
ties or commodities) and, hence, is li¬ 
able to income tax on the resulting 
profit. Such French corporation, 
whether or not it carries on a French 
enterprise, otherwise liable to the tax 
imposed by subsection (a) of section 231 
of the Revenue Act of 1938 is. however, 
not liable to the tax upon profits arising 
from transactions in stocks, securities 
or commodities through a resident 
broker, commission agent or custodian. 
As to what constitutes a “French enter¬ 
prise,” see article 2. As to what consti¬ 
tutes a “permanent establishment,” see 
article 2. As to the computation of gross 
income, the allowance of deductions and 
credits, the requirements as to filing of 
returns and payment of the tax. in the 
case of foreign corporations generally, 
including French corporations, see sec- 
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lions 231 to 236, inclusive. Revenue Act 
of 1938. 

Milton E. Carter. 

Acting Commissioner 
of Internal Revenue. 

Approved January 5, 1939. 

John W. Hanes, 

Acting Secretary of the Treasury. 

Insolvent Banks, Taxes of 
Treasury Decision 4882 

Regulations relating to assessment and 
collection of taxes of insolvent banks and 
trust companies. 

To Collectors of Internal Revenue and 
Others Concerned: 

Section 818 of the Revenue Act of 1938, 
enacted May 28, 1938 (Public, No. 554, 
Seventy-fifth Congress. Chapter 289, 
third session), provides: 

Sec. 818. Taxes of insolvent banks . 

Section 22 of the Act of March 1. 1879 (20 
Stat. 351; 12 U. S. C. 570), Is amended to read 
as follows: 

"Sec. 22. (a) Whenever and after any bank 
or trust company, a substantial portion of 
the business of which consists of receiving 
deposits and making loans and discounts, has 
ceased to do business by reason of insolvency 
or bankruptcy, no tax shall be assessed or 
coUected, or paid into the Treasury of the 
United States on account of such bank, or 
trust company, which shall diminish the 
assets thereof necessary for the full payment 
of all its depositors; and such tax shall be 
iibated from such national banks as are found 
by the Comptroller of the Currency to be 
insolvent; and the Commissioner of Internal 
Revenue, when the facts shall appear to him 
is authorized to remit so much of the said 
tax against any such Insolvent banks and 
trust companies organized under State law 
as Bhall be found to affect the claims of their 
depositors. 

"(b) Whenever any bank or trust company, 
a substantial portion of the business of which 
consists of receiving deposits and making 
loans and discounts, has been released or dis¬ 
charged from its liability to its depositors 
for any part of their claims against it, and 
such depositors have accepted, in lieu thereof, 
a lien upon subsequent earnings of such bank 
or trust company, or claims against assets 
segregated by such bank or trust company or 
against assets transferred from it to an 
individual or corporate trustee or agent, no 
tax shall be assessed or collected, or paid into 
the Treasury of the United States on account 
of such bank, or trust company, such indi¬ 
vidual or corporate trustee or such agent, 
which shall diminish the assets thereof which 
are available for the payment of such deposi¬ 
tor claims and which are necssary for the 
full payment thereof. 

"(c) Any such tax so collected shall be 
deemed to be erroneously collected, and shall 
be refunded subject to all provisions and 
limitations of law. so far as applicable, re¬ 
lating to the refunding of taxes, but tax so 
abated or refunded after the date of the 
enactment of the Revenue Act of 1938 shall 
be reassessed whenever It shall appear that 
payment of the tax will not diminish the 
assets as aforesaid. The running of the 
statute of limitations on the making of 
assessment and collection shall be suspended 
during, and for ninety days beyond, the 
period for which, pursuant to this section, 
assessment or collection may not be made! 
and a tax which has been abated may be 
reassessed and collected during the time 
within which, had there been no abate¬ 
ment, collection might have been made. 

(d) This section shall not apply to any 
tax imposed by the Social Security Act." 

No. 29- 0 


Article 1. Effective date of amend¬ 
ment. —The amendment of section 22, 
made by section 818 of the Revenue Act 
of 1938. is effective on May 28, 1938, the 
date of enactment of the Revenue Act 
of 1938. 

Art. 2. Banks and trust companies 
covered. —Section 22 (as amended) of 
the Act of March 1. 1879, applies to any 
national bank, or bank or trust company 
organized under State law, a substantial 
portion of the business of which con¬ 
sists of receiving deposits and making 
loans and discounts, and which has— 

(a) ceased to do business by reason of 
insolvency or bankruptcy, or 

(b) been released or discharged from 
its liability to its depositors for any part 
of their deposit claims, and the de¬ 
positors have accepted in lieu thereof a 
lien upon its subsequent earnings or 
claims against its assets either (1) segre¬ 
gated and held by it for benefit of the 
depositors or (2) transferred by it to an 
individual or corporate trustee or agent 
who holds the assets for the benefit of 
the depositors. 

Art. 3. Definitions. —As hereinafter 
used in these regulations: 

(a) The term "section,” unless other¬ 
wise indicated by the context, means sec¬ 
tion 22 of the Act of March 1, 1879, as 
amended by section 818 of the Revenue 
Act of 1938. 

( b ) The term "bank,” unless otherwise 
indicated by the context, means any na¬ 
tional bank, or bank or trust company 
organized under State law, within the 
scope of the section. See article 2. 

(c) The term “effective date” means 
May 28, 1938. 

(d) The term “Commissioner” means 
the Commissioner of Internal Revenue. 

(e) The term ‘“collector” means col¬ 
lector of internal revenue. 

Art. 4. Scope of section generally .— 
The section prior to amendment was 
intended to assist depositors of a bank 
which had ceased to do business by rea¬ 
son of insolvency to recover their de¬ 
posits. by prohibiting collection of taxes 
of the bank which would diminish the 
assets necessary for payment of its -de¬ 
positors. By the amendment like assist¬ 
ance is given to depositors of banks 
which are in financial difficulties but 
which, in certain conditions, continue in 
business. 

In order that the section shall operate 
in a case where the bank continues busi¬ 
ness it is necessary that the depositors 
shall agTee to accept, in lieu of all or a 
part of their deposit claims as such, 
claims against segregated assets, or a lien 
upon subsequent earnings of the bank, or 
both. When such an agreement exists 
no tax diminishing such assets or earn¬ 
ings, or both, otherwise available and 
necessary for payment of depositors, may 
be collected therefrom. If. under such 
an agreement, the depositors have the 
right also to look to the unsegregated 
assets of the bank for recovery, in whole 


or part, the unsegregated assets are like¬ 
wise. to the extent of the depositors’ 
claims, unavailable for tax collection. 

To illustrate the working of the sec¬ 
tion, assume that depositors agree to 
forego 30 percent of their deposit claims, 
that as to 45 percent they will look to 
segregated assets and 60 percent of the 
earnings from bank operations, and that 
as to the remaining 25 percent of the 
deposit claims the bank remains liable. 
The segregated assets and 60‘percent of 
the earnings from bank operations are 
immune from tax collection until the 
total realizations from such source are 
sufficient to meet the percentage of the 
depositors’ claims payable from that 
source. When the realization from such 
source is sufficient to satisfy the per¬ 
centage of the depositors’ claims charge¬ 
able thereto, any balance of the segre¬ 
gated assets, and the stated percentage 
of bank earnings, will be available for 
tax collection. The unsegregated assets 
and the other 40 percent of bank earn¬ 
ings will be available for tax collection 
to the extent that collection therefrom 
will not diminish the amount necessary 
for payment of outstanding depositors* 
claims other than those allocated to the 
segregated assets. See article 11. 

For the purposes of the section, de¬ 
positors’ claims include bona fide inter¬ 
est, either on the deposits as such, or on 
the claims accepted in lieu of deposits 
as such. 

The section is not intended for the 
relief of banks as such, and does not 
prevent collection of tax from assets 
not necessary, or not available, for pay¬ 
ment of depositors. The section is not 
for the relief of creditors other than 
depositors, although it may incidentally 
operate for their benefit. See article 11. 

Art. 5. Segregated or transferred as¬ 
sets. —In a case involving segregated or 
transferred assets, it is not necessary, 
for application of the section, that the 
assets shall technically constitute a trust 
fund. It is sufficient that segregated 
assets be definitely separated from other 
assets of the bank and that transferred 
assets be definitely separated both from 
other assets of the bank and from other 
assets held or owned by the trustee or 
agent to whom assets of the bank have 
been transferred; that the bank be 
wholly or partially released from li¬ 
ability for repayment of deposits made 
with it as such; and that the depositors 
have claims against the separated as¬ 
sets. Any excess of separated assets 
over the amount necessary for payment 
of such depositors will be available for 
tax collection. 

Where the segregated assets are 
transferred to a separate corporate 
trustee or corporate agent the assets 
are within the protection of the sec¬ 
tion no matter by whom the stock of 
such corporation is held. 

However, property of a separate cor¬ 
poration not conveyed by the bank pur¬ 
suant to an insolvency agreement with 
depositors, is not within the immunity 
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of the section, even though the corpo¬ 
ration’s stock is owned by the bank. 
Tax due from a separate corporation to 
which assets of an insolvent bank are 
conveyed is collectible, even though such 
tax be due to the property so conveyed, 
except in so far as tax collection will 
diminish assets conveyed by the bank 
for benefit of depositors or the earnings 
from such assets to which the deposi¬ 
tor are entitled, and which are neces¬ 
sary for payment of the depositors’ 
claims. Other assets and earnings of 
a separate corporation are available for 
collection of the taxes of such corpora¬ 
tion even though the assets and earn¬ 
ings of such corporation if received by 
the bank would be available for satis¬ 
faction of claims of the bank’s deposi¬ 
tors and such claims can not otherwise 
be paid. 

Art. 6. Unsegregated assets — (a) De¬ 
positors* claims against assets. —Claims 
of depositors, to the extent that they are 
to be satisfied out of segregated assets, 
will not be considered in determining the 
availability of unsegregated assets for 
tax collection. If depositors have agreed 
to accept payment out of segregated 
assets only, collection of tax from unseg¬ 
regated assets will not diminish the 
assets available and necessary for pay¬ 
ment of the depositors’ claims. Thus, it 
may be possible to collect taxes from the 
unsegregated assets of a bank although 
the segregated assets are immune under 
the section. 

If the unsegregated assets of the bank 
remain subject to any portion of the 
depositors’ claims, such unsegregated as¬ 
sets will be within the immunity of the 
section only to the extent necessary to 
satisfy the claims to which such assets 
are subject. Taxes will still be collectible 
from the unsegregated assets to the ex¬ 
tent of the amount by which the total 
value of such assets exceeds the liability 
to depositors to be satisfied therefrom. 

(b) Depositors' claims against earn¬ 
ings. —Even though under a bona fide 
agreement a bank has been released 
from depositors’ claims as to unsegre¬ 
gated assets, if all or a portion of its 
earnings are subject to depositors’ claims, 
all assets the earnings from which, in 
whole or part, are charged with the pay¬ 
ment of depositors' claims, will be im¬ 
mune from tax collection. But see ar¬ 
ticle 7. 

Art. 7. Income — (a) Availability for 
tax collection. —Income, whether from 
segregated or unsegregated assets, which 
is necessary for, applicable to, and actu¬ 
ally used for, payment of depositors’ 
claims, is within the immunity of the 
section. If only a portion or percentage 
of income from segregated or unsegre¬ 
gated assets is available and necessary 
for payment of depositors’ claims, the 
remaining income is available for tax 
collection. 

(b) Tax liability. —The fact that 
earnings may be wholly or partly un¬ 
available under the section for collection 


of taxes does not exempt the income, or 
any part thereof, from tax liability. The 
section affects collectibility only, and is 
not concerned with taxability. Accord¬ 
ingly, the tax on income of a given year 
shall ordinarily be determined, even 
though, under the section, assessment 
and collection must be postponed. The 
tax shall be determined with respect to 
the entire taxable income and not merely 
with respect to the portion of the earn¬ 
ings out of which tax may be collected. 

(c) Example: An agreement between 
a bank subject to tax under section 14 <d) 
of the Revenue Act of 1938 and its de¬ 
positors provides (a) that certain assets 
are to be segregated for the benefit of 
the depositors who have waived a per¬ 
centage of their deposits; (b) that 60 per¬ 
cent of the bank’s earnings shall be paid 
to the depositors until the portion of 
their claims not waived has been paid; 
and (c) that the unsegregated capital 
assets shall not be subject to depositors’ 
claims. The special class net income of 
the bank for the calendar year 1938 is 
$10,000, and that amount also constitutes 
its earnings for that year. The bank has 
an outstanding tax liability for prior 
years of $7,000. The income tax liability 
of the bank for 1938 is 16 V4 percent of 
$10,000, or $1,650, making a total out¬ 
standing tax liability of $8,650. The 
portion of the earnings of the bank for 
1938 available for tax collection after 
provision for depositors is $4,000 ($10,000 
less 60 percent, or $6,000). Of the total 
outstanding tax liability of $8,650, $4,000 
may be assessed and collected immedi¬ 
ately, leaving $4,650 to be collected from 
the 40 percent of future annual earnings 
not covered by the agreement, from any 
excess of the segregated assets over the 
amount due depositors therefrom, and 
from unsegregated assets to the extent 
that collection of tax therefrom will not 
reduce the earnings to which depositors 
are entitled under the agreement. See 
article 6 (b). 

Art. 8. Abatement and refund. — An 
assessment or collection, whether made 
before or after the amendment, contrary 
to the section when made, is subject to 
abatement or refund within the appli¬ 
cable statutory period of limitations. 

An abatement or refund after the 
amendment is equally allowable whether 
assessment or collection was erroneous 
because collection would diminish assets 
necessary for payment of depositors, or 
because the same tax had been properly 
abated or refunded on or before the ef¬ 
fective date of the amendment, and 
reassessed or collected after such date. 
See article 12. However, in the absence 
of prior abatement or refund on or before 
the date of the amendment, a claim for 
abatement or refund will not be allowed 
if, at the time of examination of the 
claim, collection would not diminish the 
assets necessary for payment of deposi¬ 
tors. If there was a prior proper abate¬ 
ment or refund on or before the effective 
date of the amendment, a claim for abate¬ 


ment or refund of the same tax reassessed 
or recollected after the effective date of 
the amendment may be allowed even 
though the assets are sufficient to meet: 
claims of depositors. 

A tax assessed prior to the effective 
date of the amendment and in accord¬ 
ance with the section as it then existed 
is subject to abatement where assess¬ 
ment, had it been made after the effec¬ 
tive date of the amendment, would have 
been contrary to the amended section. 
However, tax properly collected in ac¬ 
cordance with the section prior to 
amendment, may not be refunded there¬ 
after even though collection after the 
effective date of the amendment would 
have been contrary to the amended 
section. 

Any abatement or refund is subject 
to existing statutory periods of limita¬ 
tion, which periods are not suspended or 
extended by the amended section. 

Art. 9. Establishment of immunity .— 
The mere showing of insolvency, or that 
depositors have claims against segre¬ 
gated or other assets or earnings will 
not of itself secure immunity from tax 
collection. It must be affirmatively es¬ 
tablished to the satisfaction of the Com¬ 
missioner that collection of tax will 
diminish the assets necessary for pay¬ 
ment of depositors’ claims. See also 
article 10. 

Any claim of immunity under the sec¬ 
tion shall be supported by a statement, 
under oath or affirmation, which shall 
show (a) the total of depositors' claims 
outstanding, and (b) separately and in 
detail, the amount of each of the fol¬ 
lowing, and the amount of depositors’ 
claims properly chargeable against 
each—(1) segregated or transferred as¬ 
sets; (2) unsegregated assets; (3) esti¬ 
mated future average annual earnings 
and profits; (4) amount collectible from 
shareholders; and (5) any other re¬ 
sources available for payment of depos¬ 
itors’ claims. The detail shall show the 
full amount of depositors' claims charge¬ 
able against each of the items (1) to 
(5), inclusive, even though part or all 
of the amount chargeable against a par¬ 
ticular item is also chargeable against 
some other item or items. There shall 
also be filed a copy of any agreement 
between the bank and its depositors, and 
any other agreement bearing on the 
claim of immunity under the section. 

Art. 10. Procedure during immunity .— 
As long as, pursuant to the section, any 
tax remains unpaid, the bank shall file 
with each income tax return a statement 
as required by article 9, in duplicate, and 
shall also file such additional statements 
as the Commissioner may require. 
Whether or not such additional state¬ 
ments shall be required, and the fre¬ 
quency thereof, will depend on the cir¬ 
cumstances, including the financial 
status and apparent prospects of the 
bank, and the time which is available 
for assessment and collection after the 
bank becomes financially able to pay 
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taxes without diminishing the assets 
necessary tor payment of depositors’ 
claims. 

Art. 11. Termination of immunity .— 
Immunity under the section is, termi¬ 
nated whenever, within the statutory 
period of limitations as extended by the 
section, the tax can be collected without 
diminishing the assets necessary for pay¬ 
ment of depositors’ claims, including 
claims of new depositors secured during 
the period of immunity from tax col¬ 
lection. For the immunity to end, the 
assets must be sufficient to cover any re¬ 
maining balance still due under the 
agreement and any outstanding addi¬ 
tional deposits made by the same or 
other depositors subsequent to the agree¬ 
ment. In other words, the bar of the 
section, when once in force, is terminated 
only as, and to the extent that, collection 
may be made without diminishing assets 
available for satisfaction of all outstand¬ 
ing depositors’ claims, regardless of when 
their deposits were made. 

While the immunity from tax collec¬ 
tion is for protection of depositors only, 
in some cases the immunity will not end 
until the assets are sufficients cover in¬ 
debtedness of creditors generally. This 
situation will exist where under appli¬ 
cable law the claims of general creditors 
are on a parity with those of depositors, 
so that to pay depositors in full it is 
necessary to pay all creditors in full. 

In determining the sufficiency of the 
assets to satisfy the depositors’ claims, 
shareholders’ liability to the extent col¬ 
lectible shall be treated as available as¬ 
sets. See article 9. Deposit insurance 
payable to depositors shall not be treated 
as an asset of the bank and shall be 
disregarded in determining the suffi¬ 
ciency of the assets to meet the claims 
of depositors. 

Art. 12. Collection of tax after termi¬ 
nation of immunity .—(a) General .—If 
assets in excess of those necessary for 
payment of outstanding deposits become 
available, such excess assets shall be ap¬ 
plied toward satisfaction of accumulated 
outstanding taxes, collectible under the 
section, and not barred by the statute of 
limitations. But see article 5. Where 
sufficient assets are available, statutory 
interest shall be collected with the tax. 
Generally, unless the interests of the 
United States will be jeopardized thereby, 
it will be sufficient if the amount avail¬ 
able for payment of collectible taxes 
without diminishing assets necessary for 
payment of depositors, is determined and 
paid by the taxpayer each time a Federal 
income tax return is hied. However, as¬ 
sessments and collections may be made at 
such other times as the collector or Com¬ 
missioner shall find appropriate and 
necessary to protect the interests of the 
United States. 

<b) Tax due before the effective date 
of the amendment. —The section does not 
permit assessment or reassessment or 
collection of tax properly abated or re¬ 
funded pursuant to the section on or 


before May 28, 1938. Tax due on or be¬ 
fore that date, and not so abated or re¬ 
funded. and still outstanding on the said 
date, is within the provisions of the 
amended section and collectibility is de¬ 
terminable in accordance with the 
amended section the same as in the case 
of tax due alter such date. Accordingly, 
a tax due prior to the effective date of 
the amendment and then collectible un¬ 
der the section may not be assessed or 
collected thereafter if such assessment 
or collection would be contrary to the 
section as amended. See article 8. 

If the statutory period for assessment 
or collection had expired before the effec¬ 
tive date of amendment, the section does 
not revive it. Accordingly, in such situ¬ 
ation the tax is not collectible under the 
amended section, regardless of the bank’s 
financial condition. 

Art. 13. Social security taxes. —These 
regulations do not relate to social security 
taxes, since the immunity granted by the 
amended section does not apply to taxes 
imposed by the Social Security Act. 

Art. 14. Authority for regulations .— 
These regulations are issued under au¬ 
thority of section 3447. Revised Statutes 
of the United States. 

Guy T. Helvering, 
Commissioner of Internal Revenue. 
Approved January 16. 1939. 

John W. Hanes, 

Acting Secretary of the Treasury. 

Inspection of Returns 

Treasury Decision 4873—Inspection of 
Returns 

Regulations governing the inspection 
of returns of individuals, partnerships, 
estates, trusts, corporations, associations, 
joint-stock companies, and insurance 
companies, made pursuant to the re¬ 
quirements of the Revenue Act of 1938; 
the Revenue Act of 1936; the Revenue 
Act of 1935; Title IX of the Social Se¬ 
curity Act; the Revenue Act of 1934; 
sections 215 and 216, Title n. National 
Industrial Recovery Act; the Revenue 
Act of 1932, as amended by section 218, 
Title II of the National Industrial Re¬ 
covery Act; Title I of the Revenue Act 
of 1932; Title I of the Revenue Act of 
1928; Title n of the Revenue Act of 
1926; and income, profits, and capital 
stock tax returns under the prior Reve¬ 
nue Acts, or under any such Act as 
amended. 

Collectors of Internal Revenue and 
Others Concerned: 

Paragraph A. Section 55 (Title I) of 
the Revenue Act of 1938 provides in 
part; 

(a) Returns made under this title shall 
be open to Inspection in the same manner, to 
the same extent, and subject to the same 
provisions of law. including penalties, as 
returns made under Title II of the Reve¬ 
nue Act of 1926; and all returns made under 
this Act shaU constitute public records and 
shall be open to public examination and 
inspection to such extent as shall be au¬ 


thorized in rules and regulations promul¬ 
gated by the President. 

Par. B. Section 409 (Title IA) of the 
Revenue Act of 1938 (relating to 
surtax on personal holding companies) 
provides; 

All provisions of law (Including penalties) 
applicable In respect of the taxes imposed 
by Title I, shall insofar as not inconsistent 
with this title, be applicable in respect of 
the tax imposed by this title, except that 
the provisions of section 131 shall not be 
applicable. 

Par. C. Section 601 (Title HI) of the 
Revenue Act of 1938 (relating to capital 
stock tax) provides in part: 

(e) Returns required to be filed for the 
purpose of the tax imposed by this section 
shall be open to inspection in the same 
manner, to the same extent, and subject 
to the same provisions of law, including 
penalties, as returns made under Title n 
of the Revenue Act of 1926. 

Par. D. Section 602 (Title m) of the 
Revenue Act of 1938 (relating to excess- 
profits tax) provides in part: 

(c) All provisions of law (including pen¬ 
alties) applicable in respect of the taxes 
Imposed by Title I of this Act shall, insofar 
as not Inconsistent with this section, be 
applicable in respect of the tax Imposed 
by this section, except that the provisions 
of section 131 of that title shall not be 
applicable. 

Par. E. Section 55 (Title I) of the 
Revenue Act of 1936 provides in part: 

(a) Returns made under this title shall 
be open to inspection in the same manner, 
to the same extent, and subject to the same 
provisions of law. Including penalties, as re¬ 
turns made under Title II of the Revenue 
Act of 1926; and all returns made under this 
Act shall constitute public records and shall 
be open to public examination and inspec¬ 
tion to such extent as shall be authorized 
in rules and regulations promulgated by the 
President. 

Par. F. Section 351 (Title IA) of the 
Revenue Act of 1936 (relating to surtax 
on personal holding companies) provides 
in part: 

(c) Administrative provistons .—Ail pro¬ 
visions of law (including penalties) applicable 
in respect of the taxes Imposed by Title I of 
this Act. shall insofar ns not inconsistent 
with this section, be applicable in respect 
of the tax imposed by this section • • V 

Par. G. Section 503 (Title IH) of the 
Revenue Act of 1936 (relating to tax on 
unjust enrichment) provides in part; 

(a) All provisions of law (including pen¬ 
alties) applicable with respect to taxes im¬ 
posed by Title I of this Act, shall, insofar 
as not inconsistent with this title, be ap¬ 
plicable with respect to the taxes imposed by 
this title • • •. 

Par. H. Section 105 (Title I) of the 
Revenue Act of 1935 (relating to capital 
stock tax) provides in part: 

(e) Returns required to be filed for the 
purpose of the tax Imposed by this section 
shall be open to Inspection in the same man¬ 
ner. to the same extent, and subject to the 
same provisions of law, including penalties, 
as returns made under Title n of the Reve¬ 
nue Act of 1926. 

Par. I. Section 106 (Title I) of the 
Revenue Act of 1935 (relating to excess- 
profits tax) provides in part: 
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(c) All provisions of law (including pen¬ 
alties) applicable in respect of the taxes im¬ 
posed by Title I of the Revenue Act of 1934, 
as amended, shall. Insofar as not Inconsistent 
with this section, be applicable in respect of 
the tax imposed by this section, • • •. 

Par. J. Section 905 (Title IX) of the 
Social Security Act (relating to tax on 
employers of eight or more) provides in 
part: 

(c) Returns died under this title shall be 
open to inspection in the same manner, to 
the same extent, and subject to the same pro¬ 
visions of law. including penalties, as returns 
made under Title II of the Revenue Act of 
1926. 

Par. K. Section 55 (Title I) of the 
Revenue Act of 1934, as amended by 
the Act approved April 19, 1935 (Public, 
No. 40, Seventy-fourth Congress, first 
session), provides in part: 

(a) Returns made under this title shaU 
be open to Inspection in the same manner, 
to the same extent, and subject to the same 
provisions of law, including penalties, as 
returns made under Title II of the Revenue 
Act of 1926; and all returns made under this 
Act shall constitute public records and shall 
be open to public examination and inspec¬ 
tion to such extent as shall be authorized in 
rules and regulations promulgated by the 
President. 

Par. L. Section 351 (Title IA) of the 
Revenue Act of 1934 (relating to surtax 
on personal holding companies) provides 
in part: 

(c) Administrative provisions .—All pro¬ 
visions of law (including penalties) appli¬ 
cable in respect of the taxes imposed by 
Title I of this Act. shall, insofar as not in¬ 
consistent with this section, be applicable 
in respect of the tax imposed by this 
section. • • •. 

Par. M. Section 701 (Title V) of the 
Revenue Act of 1934 (relating to capital 
stock tax) provides in part: 

(e) Returns required to be hied for the 
purpose of the tax imposed by this section 
shaU be open to Inspection in the same 
manner, to the same extent, and subject to 
the same provisions of law, including pen¬ 
alties, as returns made under Title n of the 
Revenue Act of 1926. 

Par. N. Section 702 (Title V) of the 
Revenue Act of 1934 (relating to excess- 
profits tax) provides in part: 

(b) All provisions of law (including pen¬ 

alties) applicable in respect of the taxes 
Imposed by Title I of this Act. shall. Insofar 
as not Inconsistent with this section, be 
applicable in respect of the tax imposed by 
this section. • • •. 

Par. O. Section 55 (Title I) of the 
Revenue Act of 1932, as amended by 
section 218 (h). Title II, of the National 
Industrial Recovery Act, approved June 
16, 1933, provides: 

Returns made under this title shall be 
open to inspection in the same manner, to 
the same extent, and subject to the same 
provisions of law, including penalties, as re¬ 
turns made under Title n of the Revenue 
Act of 1926; and all returns made under 
this Act after the date of enactment of the 
National Industrial Recovery Act shall con¬ 
stitute public records and shall be open to 
public examination and Inspection to such 
extent as shall be authorized in rules and 
regulations promulgated by the President. 


Par. P. Section 215, Title n, of the 
National Industrial Recovery Act (re¬ 
lating to capital stock tax) provides in 
part: 

(e) Returns required to be filed for the 
purpose of the tax imposed by this section 
shall be open to inspection in the same 
manner, to the same extent, and subject to 
the same provisions of law, including pen¬ 
alties, as returns made under Title n of the 
Revenue Act of 1926. 

Par. Q. Section 216. Title II, of the Na¬ 
tional Industrial Recovery Act (relating 
to excess-profits tax) provides in part: 

(b) The tax imposed by this section shall 
be assessed, collected, and paid in the same 
manner, and shall be subject to the same 
provisions of law (including penalties), as 
the taxes imposed by Title I of the Revenue 
Act of 1932. 

Par. R. Section 55, Title I, of the Rev¬ 
enue Act of 1932 provides: 

Returns made under this title shall be 
open to Inspection in the same manner, to 
the same extent, and subject to the same 
provisions of law, including penalties, as 
returns made under Title II of the Revenue 
Act of 1926. 

Par. S. Section 55, Title I, of the Rev¬ 
enue Act of 1928 provides: 

Returns made under this title shall be 
open to inspection in the same manner, to 
the same extent, and subject to the same 
provisions of law, including penalties, as re¬ 
turns made under Title II of the Revenue 
Act of 1926. 

Par. T. Section 257, Title n, of the 
Revenue Act of 1926, provides in part: 

(a) Returns upon which the tax has been 
determined by the Commissioner shall con¬ 
stitute public records; but. except as here¬ 
inafter provided in this section and section 
1203. they shall be open to inspection only 
upon order of the President and under rules 
and regulations prescribed by the Secretary 
and approved by the President. 

Pursuant to the above-quoted provi¬ 
sions of law, it is hereby ordered that 
the returns of individuals, partner¬ 
ships, estates, trusts, corporations, asso¬ 
ciations, joint-stock companies, and in¬ 
surance companies, made pursuant to 
the requirements of the Revenue Act of 
1938; the Revenue Act of 1936; the 
Revenue Act of 1935; Title IX of the 
Social Security Act; the Revenue Act 
of 1934; sections 215 and 216, Title n, 
National Industrial Recovery Act; the 
Revenue Act of 1932, as amended by 
section 218, Title II of the National In¬ 
dustrial Recovery Act; Title I of the 
Revenue Act of 1932; Title I of the Reve¬ 
nue Act of 1928; Title II of the Revenue 
Act of 1926; and income, profits, and 
capital stock tax returns under the prior 
Revenue Acts, or under any such Act as 
amended, shall be open to inspection in 
accordance and upon compliance with 
the following rules and regulations. 

Part I 

INCOME PROFITS, AND CAPITAL STOCK TAX RE¬ 
TURNS AND RETURNS UNDER TITLE IX OP THE 

SOCIAL SECURITY ACT 

Article 1. Return. — The word “return" 
when used in Part I of these regulations 
shall include only income and profits 


tax returns; special excise tax returns of 
corporations made pursuant to section 
1000 of Title X of each of the Revenue 
Acts of 1918 and 1921 and section 700 
of Title VII of the Revenue Act of 1924; 
capital stock tax returns made pursuant 
to section 215 of Title II of the National 
Industrial Recovery Act, section 701 of 
Title V of the Revenue Act of 1934, sec¬ 
tion 105 of the Revenue Act of 1935, and 
section 601 of the Revenue Act of 1938; 
and returns under Title IX of the Social 
Security Act. Any other word or term 
used in these regulations which is de¬ 
fined by the Revenue Acts, the National 
Industrial Recovery Act, or the Social 
Security Act, shall be given the respec¬ 
tive definition contained in the Act 
under which the particular return is 
made. 

Art. 2. Corporation. — The word “cor¬ 
poration" when used in these regulations 
includes associations, joint-stock com¬ 
panies, and insurance companies. 

Art. 3. Partnership .—The word “part¬ 
nership" when used in these regulations 
includes a syndicate, group, pool, joint 
venture, or other unincorporated organi¬ 
zation, through or by means of which 
any business, financial operation, or ven¬ 
ture is carried on, and which is not. 
within the meaning of the income tax 
laws, a trust or estate or a corporation. 

Art. 4. Stock .—The word “stock" in¬ 
cludes the shares in an association, joint- 
stock company, or insurance company; 
and the word “shareholder" includes a 
member in an association, joint-stock 
company, or insurance company. 

Art. 5. Return of individual .—The re¬ 
turn of an individual shall be open to 
inspection (a) by the person who made 
the return, or by his duly constituted 
attorney in fact; (b) if the maker of the 
return has died, or become legally in¬ 
competent, by the administrator, exec¬ 
utor, trustee, or guardian of his estate, 
or by the duly constituted attorney in 
fact of such administrator, executor, 
trustee, or guardian; (c) in the discretion 
of the Commissioner of Internal Revenue, 
by any heir at law, next of kin, or bene¬ 
ficiary under the will, of such deceased 
person, or by the duly constituted at¬ 
torney in fact of such heir at law, next 
of kin, or beneficiary, upon a showing 
that such heir at law, next of kin. or 
beneficiary, has a material interest which 
will be affected by information contained 
in the return; (d) as to returns under 
Title IX of the Social Security Act in 
the discretion of the Commissioner and 
at such time and in such manner as 
the Commissioner may prescribe for the 
inspection, by an officer of any State 
having a law certified to the Secretary 
of the Treasury by the Social Security 
Board as having been approved in accord¬ 
ance with section 903 of the Social Se¬ 
curity Act, upon written application 
signed by the governor of such State 
under the seal of the State, designating 
the officer to make the inspection and 
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showing that such inspection is solely 
for purposes of administering such State 
law; and (e) as to returns for any taxable 
year begun prior to January 1, 1935, 
in the discretion of the Commissioner of 
Internal Revenue, and at such time and 
in such manner as the Commissioner may 
prescribe for the inspection, by an officer 
or employee of any State having a law 
imposing an income tax upon the indi¬ 
vidual, or a tax upon intangible property 
owned by the individual, measured by 
the income derived therefrom, upon 
written application signed by the gov¬ 
ernor of such State under the seal of 
the State, designating the person to make 
the inspection and showing that the in¬ 
spection is solely for such State income 
or intangible property tax purposes. 
With respect to inspection on behalf of 
States, or political subdivisions thereof, 
of income returns for taxable years 
beginning on or after January 1, 1935. 
see articles 55 (b)-l to 55 <b)-4, in¬ 
clusive, of Regulations 86. as substituted 
by Treasury Decision 4626 (C. B. XV-1, 
61. 71). and articles 55 (b)-l to 55 <b)-4, 
inclusive, of Regulations 94. both as 
amended by Treasury Decision 4732 (C. B. 
1937-1, 145); and section 55 of the Rev¬ 
enue Act of 1938. 

Art. 6. Joint return of husbaiid and 
wife .—A joint return of a husband and 
wife shall be open to inspection (a) by 
either spouse for whom the return was 
made, upon satisfactory evidence of 
such relationship being furnished, or 
by his or her duly constituted attorney 
in fact; (b) if either spouse has died, or 
become legally incompetent, by the ad¬ 
ministrator, executor, trustee, or guard¬ 
ian of his or her estate, or by the duly 
constituted attorney in fact of such ad¬ 
ministrator, executor, trustee, or guard¬ 
ian; (c) in the discretion of the Com¬ 
missioner of Internal Revenue, by any 
heir at law, next of kin, or beneficiary 
under the will, of such deceased spouse, 
or by the duly constituted attorney in 
fact of such heir at law. next of kin, 
or beneficiary, upon a showing that such 
heir at law, next of kin, or beneficiary 
has a material interest which will be 
affected by information contained in 
the return; and (d) for any taxable 
year begun prior to January 1, 1935, in 
the discretion of the Commissioner of 
Internal Revenue, and at such time and 
in such manner as the Commissioner 
may prescribe for the inspection, by an 
officer or employee of any State having 
a law imposing an income tax upon 
either spouse or a tax upon intangible 
property owned by either spouse, meas¬ 
ured by the income derived therefrom, 
upon written application signed by the 
governor of such State under the seal of 
the State, designating the person to 
make the inspection and showing that 
the inspection is solely for such State 
income or intangible property tax pur¬ 
poses. With respect to inspection on 
behalf of States or political subdivi¬ 
sions thereof of income returns for tax¬ 


able years begining on or after Jan¬ 
uary 1, 1935. see articles 55 <b)-l to 
55 (b)-4, inclusive, of Regulations 86. 
as substituted by Treasury Decision 4626 
(C. B. XV-1, 61, 71), and articles 55 
(b)-l to 55 (b)-4, inclusive of Regula¬ 
tions 94, both as amended by Treasury 
Decision 4732 (C. B. 1937-1, 145); and 
section 55 of the Revenue Act of 1938. 

Art. 7. Partnership return. — The re¬ 
turn of a partnership shall be open to in¬ 
spection (a) by any individual who was 
a member of such partnership during 
any part of the time covered by the re¬ 
turn, or by his duly constituted attorney 
in fact, upon satisfactory evidence of 
such fact being furnished; (b) if a mem¬ 
ber of such partnership during any part 
of the time covered by the return has 
died, or become legally incompetent, by 
the administrator, executor, trustee or 
guardian, of his estate, or by the duly 
constituted attorney in fact of such ad¬ 
ministrator, executor, trustee, or guard¬ 
ian; (c) in the discretion of the Commis¬ 
sioner of Internal Revenue, by any heir 
at law, next of kin, or beneficiary under 
the will, of such deceased person, or by 
the duly constituted attorney in fact of 
such heir at law, next of kin, or bene¬ 
ficiary, upon a showing that such heir 
at law, next of kin. or beneficiary has a 
material interest which will be affected 
by information contained in the return; 
(d) as to returns under Title IX of the 
Social Security Act in the discretion of 
the Commissioner and at such time and 
in such manner as the Commissioner 
may prescribe for the inspection, by an 
officer of any State having a law certi¬ 
fied to the Secretary of the Treasury by 
the Social Security Board as having been 
approved in accordance with section 903 
of the Social Security Act. upon written 
application signed by the governor of 
such State under the seal of the State, 
designating the officer to make the in¬ 
spection and showing that such inspec¬ 
tion is solely for purposes of administer¬ 
ing such State law; and (e) as to returns 
for any taxable year begun prior to Janu¬ 
ary 1, 1935, in the discretion of the Com¬ 
missioner of Internal Revenue, and at 
such time and in such manner as the 
Commissioner may prescribe for the in¬ 
spection, by an officer or employee of 
any State having a law imposing an in¬ 
come tax upon the partnership or upon 
any member thereof in respect of income 
therefrom or a tax upon intangible prop¬ 
erty owned by the partnership, measured 
by the income derived therefrom, upon 
written application signed by the gov¬ 
ernor of such State under the seal of the 
State, designating the person to make the 
inspection and showing that the inspec¬ 
tion is solely for such State income or in¬ 
tangible property tax purposes. With 
respect to inspection on behalf of States 
or political subdivisions thereof of in¬ 
come returns for taxable years beginning 
on or after January 1, 1935, see articles 
55 <b)-l to 55 (b)-4, inclusive, of Regu¬ 
lations 86, as substituted by Treasury 


Decision 4626 (C. B XV-1. 61, 71), and 
articles 55 (b)—1 to 55 (b)—4, inclusive, 
of Regulations 94. both as amended by 
Treasury Decision 4732 (C. B. 1937-1, 
145); and section 55 of the Revenue Act 
of 1938. 

Art. 8. Estates .—The return of an es¬ 
tate shall be open to inspection (a) by 
the administrator, executor, or trustee 
of such estate, or by his duly consti¬ 
tuted attorney in fact; (5) in the dis¬ 
cretion of the Commissioner of Internal 
Revenue, by any heir at law, next of 
kin, or beneficiary under the will, of 
the deceased person for whose estate 
the return Is made, or by the duly con¬ 
stituted attorney in fact of such heir 
at law, next of kin, or beneficiary, or if 
any such heir at law, next of kin, or 
beneficiary has died or become legally 
incompetent, by his administrator, ex¬ 
ecutor, trustee, or guardian of his estate, 
or by the duly constituted attorney in 
fact of such administrator, executor, 
trustee, or guardian, upon a showing of 
material interest which will be affected 
by information contained in the return; 
(c) as to returns under Title IX of the 
Social Security Act in the discretion of 
the Commissioner and at such time and 
in such manner as the Commissioner 
may prescribe for the inspection, by an 
officer of any State having a law certi¬ 
fied to the Secretary of the Treasury 
by the Social Security Board as having 
been approved in accordance with sec¬ 
tion 903 of the Social Security Act. 
upon written application signed by the 
governor of such State under the seal 
of the State, designating the officer to 
make the inspection and showing that 
such inspection is solely for purposes 
of administering such State law; and 
<d) as to returns for any taxable year 
begun prior to January 1, 1935. in the 
discretion of the Commissioner of In¬ 
ternal Revenue, and at such time and in 
such manner as the Commissioner may 
prescribe for the inspection, by an offi¬ 
cer or employee of any State having a 
law imposing an income tax upon the 
estate or upon any beneficiary of the 
estate in respect of income therefrom, 
or a tax upon intangible property owned 
by the estate, measured by the income 
derived therefrom, upon written applica¬ 
tion signed by the governor of such 
State under the seal of the State, desig¬ 
nating the person to make the inspection 
and showing that the inspection is solely 
for such State income or intangible 
property tax purposes. With respect to 
inspection on behalf of States or politi¬ 
cal subdivisions thereof of income re¬ 
turns for taxable years beg innin g on 
or after January 1. 1935, see articles 
55 <b)-l to 55 (b)-4, inclusive, of Reg¬ 
ulations 86, as substituted by Treasury 
Decision 4626 (C. B. XV-1, 61. 71). and 
articles 55 (b)-l to 55 (b)-4, inclusive, 
of Regulations 94, both as amended by 
Treasury Decision 4732 (C. B. 1937-1, 
145); and section 55 of the Revenue Act 
ef 1938. 
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Art. 9. Trusts. —The return of a trust 
shall be open to inspection (a) by the 
trustee or trustees, jointly or severally, 
or the duly constituted attorney in fact 
of such trustee or trustees; (b) by any 
individual who was a beneficiary of such 
trust during any part of the time cov¬ 
ered by the return, or by his duly consti¬ 
tuted attorney in fact, upon satisfactory 
evidence of such fact being furnished; 
<c ) if any individual who was a bene¬ 
ficiary of such trust during any part of 
the time covered by the return has died, 
or become legally incompetent, by the ad¬ 
ministrator, executor, trustee, or guard¬ 
ian, of his estate, or by the duly con¬ 
stituted attorney in fact of such admin¬ 
istrator, executor, trustee, or guardian; 

(d) in the discretion of the Commis¬ 
sioner of Internal Revenue, by any heir 
at law, next of kin, or beneficiary under 
the will of such deceased person, or by 
the duly constituted attorney in fact of 
such heir at law, next of kin, or benefici¬ 
ary, upon a showing that such heir at 
law. next of kin. or beneficiary has a 
material interest which will be affected 
by information contained in the return; 

(e) as to returns under Title IX of the 
Social Security Act in the discretion of 
the Commissioner and at such time and 
in such manner as the Commissioner 
may prescribe for the inspection, by an 
officer of any State having a law certified 
to the Secretary of the Treasury by the 
Social Security Board as having been ap¬ 
proved in accordance with section 903 
of the Social Security Act, upon written 
application signed by the governor of 
such State under the seal of the SLate, 
designating the officer to make the in¬ 
spection and showing that such inspec¬ 
tion is solely for purposes of administer¬ 
ing such State law; and (/) as to returns 
for any taxable year begun prior to Jan¬ 
uary 1, 1935, in the discretion of the 
Commissioner of Internal Revenue, and 
at such time and in such manner as the 
Commissioner may prescribe for the in¬ 
spection, by an officer or employee of 
any State having a law imposing an 
income tax upon the trust or upon any 
beneficiary of the trust in respect of 
income therefrom, or a tax upon intan¬ 
gible property owned by the trust, meas¬ 
ured by the income derived therefrom, 
upon written application signed by the 
governor of such State under the seal of 
the State, designating the person to 
make the inspection and showing that 
the inspection is solely for such State 
income or intangible property tax pur¬ 
poses. With respect to inspection on 
behalf of States or political subdivisions 
thereof of income returns for taxable 
years beginning on or after January 1, 
1935, see articles 55 <b)-l to 55 <b)-4, 
inclusive, of Regulations 86, as substi¬ 
tuted by Treasury Decision 4626 (C. B. 
XV-1, 61, 71), and articles 55 <b)-l to 
55 (b)-4, inclusive, of Regulations 94, 
both as amended by Treasury Decision 
4732 (C. B. 1937-1, 145); and section 55 
of the Revenue Act of 1938. 


Art. 10. Corporations .—The return of 
a corporation shall be open to inspec¬ 
tion (a) by any person designated by 
action of its board of directors, or other 
similar governing body, upon submission 
of satisfactory evidence of such action, 
or <b) by any officer or employee of such 
corporation upon written request to the 
Commissioner of Internal Revenue 
signed by any principal officer and at¬ 
tested by the secretary, or other officer 
under the corporate seal, if any, or (c) 
by the duly constituted attorney in fact 
of such corporation. The return of a 
corporation which has since been dis¬ 
solved, shall, in the discretion of the 
Commissioner of Internal Revenue, be 
open to inspection by any person who 
under these regulations might have 
inspected the return at the date of 
dissolution. 

Returns of corporations under Title 
IX of the Social Security Act, in the dis¬ 
cretion of the Commissioner and at such 
time and in such manner as the Com¬ 
missioner may prescribe, shall be open 
to inspection by an officer of any State 
having a law certified to the Secretary 
of the Treasury by the Social Security 
Board as having been approved in ac¬ 
cordance with section 903 of the Social 
Security Act, upon written application 
signed by the governor of such State 
under the seal of the State, designating 
the officer to make the inspection and 
showing that such inspection is solely 
for purposes of administering such State 
law. 

Part II 

ESTATE AND GIFT TAX RETURNS FILED AFTER 

JUNE 16, 1933, UNDER THE REVENUE ACT OF 

1932, OR UNDER THE REVENUE ACT OF 1932, 

AS AMENDED 

Estate tax returns and notices, and 
gift tax returns, shall be treated as privi¬ 
leged communications and shall not be 
inspected nor their contents disclosed, 
except as hereinafter provided. 

Article 1. Upon application to the 
collector, internal revenue agent in 
charge, or Commissioner, an estate tax 
return or notice may be inspected by 
the executor, or his successor in office, 
or by his duly authorized attorney in 
fact. Upon like application a gift tax 
return may be inspected by the donor 
or his duly authorized attorney in fact. 

Art. 2. An internal revenue officer en¬ 
gaged in an official investigation of an 
estate tax or gift tax liability may dis¬ 
close the returned value of any item or 
the amount of any specific deduction, or 
other limited information, if such dis¬ 
closure is necessary in order to verify the 
same or to arrive at a correct determi¬ 
nation of the tax. This right of dis¬ 
closure, however, is limited to the pur¬ 
poses of the investigation, and in no case 
extends to such information as the 
amount of the estate, the amount of tax. 
or other general data. 

Art. 3. A return or notice may be ex¬ 
hibited, or information contained therein 
may be disclosed, to an officer of any 


State, for official use in connection with 
an estate, inheritance, legacy, succession, 
gift, or other tax of the State, provided a 
like cooperation is given by the State to 
the Commissioner of Internal Revenue 
or his representatives for use in the ad¬ 
ministration of the Federal tax laws. 
Such officer may also be permitted to 
inspect schedules, lists, and other state¬ 
ments designed to be supplemental to or 
to become a part of, the original return, 
and other records and reports which 
contain information included or required 
by statute to be included in the return. 

Art. 4. If any other person has a ma¬ 
terial interest in ascertaining any fact 
disclosed by the return, or in obtaining 
information as to the payment of the 
tax, he may make a written application 
to the Commissioner of Internal Reve¬ 
nue for such information, setting forth 
the nature of his interest and the pur¬ 
pose of the application. Thereupon, the 
Commissioner may permit an inspection 
of, or furnish a copy of the return, or 
may furnish such information as he 
deems advisable. 

Part III 

GENERAL PROVISIONS 

The following provisions, unless other¬ 
wise stated, are applicable to all returns 
referred to in Parts I and II of these 
regulations. 

Article 1. Permission to inspect .— The 
Commissioner of Internal Revenue, upon 
written application setting forth fully 
the reason for the request, may grant 
permission for the inspection of returns 
in accordance with these regulations. 

Art. 2. Treasury Department officials 
and employees. —The officers and em¬ 
ployees of the Treasury Department 
whose official duties require inspection 
of returns may inspect any such returns 
without making such written application. 
If the head of a bureau or office in the 
Treasury Department, not a part of the 
Internal Revenue Bureau, desires to in¬ 
spect. or to have an employee in his 
bureau or office inspect a return, in con¬ 
nection with some matter officially before 
him, for reasons other than tax admin¬ 
istration purposes, the inspection may, in 
the discretion of the Secretary, be per¬ 
mitted upon written application to him 
by the head of such bureau or office, 
showing in detail why the inspection is 
desired. 

Art. 3. Inspection by branch of Govern¬ 
ment other than Treasury Department .— 
Except as provided in article 4. if the 
head of an executive department (other 
than the Treasury Department), or of 
any other establishment of the United 
States Government, desires to inspect or 
to have some other officer or employee of 
his branch of the service inspect a return 
in connection with some matter officially 
before him, the inspection may, in the dis¬ 
cretion of the Secretary of the Treasury, 
be permitted upon written application to 
him by the head of such executive de¬ 
partment or other Government establish- 
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ment. The application shall be signed by 
such head and shall show in detail why 
the inspection is desired, the name and 
address of the taxpayer who made the 
return, and the name and official desig¬ 
nation of the person it is desired shall 
inspect the return. The information ob¬ 
tained under this article and article 2 
may be used as evidence in any proceed¬ 
ing. conducted by or before any depart¬ 
ment or establishment of the United 
States, or to which the United States is 
a party. 

Art. 4. Inspection by Government at - 
tomeys. —Any return shall be open to 
inspection by a United States attorney 
or by an attorney of the Department of 
Justice where necessary in the perform¬ 
ance of his official duties. The request 
for inspection shall be in writing and, 
except as provided in article 7, shall be 
addressed to the Commissioner, and sh^H 
state the purpose for which inspection is 
desired. It may be signed by the At¬ 
torney General, the Assistant to the 
Attorney General, an Assistant Attorney 
General, or a United States attorney. 

Art. 5. Information returns . — Infor¬ 
mation returns, schedules, lists, and other 
statements designed to be supplemental 
to, or to become a part of, the returns 
shall be subject to the same rules and 
regulations as to inspection as are the 
returns themselves. In any case where 
inspection of the return is authorized 
by these regulations, the Commissioner 
may, in his discretion, permit inspection 
of other records and reports which con¬ 
tain information included or required by 
statute to be included in the return. 

Art. 6. Place of inspection .—Generally, 
returns may be inspected only in the 
Bureau of Internal Revenue, Washing¬ 
ton, D. C., unless such returns are in the 
custody of a collector of internal revenue 
or internal revenue agent in charge, in 
which event the returns may be in¬ 
spected in the office of such collector or 
agent in charge, but only in the presence 
of an internal revenue officer, desig¬ 
nated by the collector or agent for that 
purpose. 

Art. 7. Application for inspection .— 
Except as provided in article 3, and as 
hereinafter provided, all applications for 
permission to inspect returns must be 
made in writing to the Commissioner 
of Internal Revenue. When a return 
is in the custody of a collector of in¬ 
ternal revenue or internal revenue agent 
in charge, such collector or revenue 
agent in charge, upon written applica¬ 
tion to him, is authorized to permit the 
inspection of such return by a United 
States attorney, or an attorney in the 
Department of Justice, or by the tax¬ 
payer or his duly authorized attorney 
in fact, in accordance with these 
regulations. 

Art. 8. Penalties.— Section 3167, Re¬ 
vised Statutes, as amended by the Reve¬ 
nue Act of 1918, and reenacted without 
change by section 1115 of the Revenue 
Act of 1926, makes it a misdemeanor, 


punishable by a fine not exceeding 
$1,000, or by imprisonment not exceed¬ 
ing one year, or both, at the discretion 
of the court, for any person to print or 
publish in any manner whatever not 
provided by law information contained 
in any income return, and further pro¬ 
vides that if the offender be an officer 
or employee of the United States he shall 
be dismissed from office or discharged 
from employment. The penalties pro¬ 
vided in section 3167, Revised Statutes, 
are applicable also to disclosure of in¬ 
formation contained in excess-profits 
and capital stock tax returns and re¬ 
turns made under Title IX of the Social 
Security Act. 

Art. 9. Former regulations revoked .— 
Former regulations issued with the ap¬ 
proval of the President in respect of 
inspection of returns, except regulations 
relating to the inspection of returns by 
committees of Congress, regulations re¬ 
lating to overassessments contained in 
Treasury Decision 4583 (C. B. XTV-2, 
318), and regulations governing the in¬ 
spection of income tax returns. Form 
1042B, by the Department of National 
Revenue, Ottawa, Canada (T. D. 4765, 
C. B. 1937-2, 121), are hereby revoked 
to the extent that they are inconsistent 
with this Treasury decision. 

H. Morgenthau, Jr.. 

Secretary of the Treasury. 

Approved November 12, 1938. 

Franklin D. Roosevelt, 

The White House. 


Executive Order No. 8005 

AUTHORIZING THE INSPECTION OP INCOME, EX¬ 
CESS-PROFITS. AND CAPITAL STOCK TAX RE¬ 
TURNS, ESTATE AND GUT TAX RETURNS FILED 

AFTER JUNE 16, 1933, AND RETURNS UNDER 
. TITLE IX OF THE SOCIAL SECUR I T Y ACT 

By virtue of and pursuant to the au¬ 
thority vested in me by section 257 (a) 
of the Revenue Act of 1926 (44 Stat., 9, 
51); section 55 of the Revenue Act of 
1928 (45 Stat., 791, 809); section 55 of 
the Revenue Act of 1932 (47 Stat., 169, 
189), as amended by section 218 (h) of 
the National Industrial Recovery Act (48 
Stat., 195, 209); sections 215 (e) and 216 
(b) of the National Industrial Recovery 
Act (48 Stat., 195, 208); sections 55 (a). 
701 (e). and 702 (b) of the Revenue Act 
of 1934 (48 Stat., 680, 698, 770); sections 
105 (e) and 106 (c) of the Revenue Act 
of 1935 (49 Stat., 1014, 1018. 1019); sec¬ 
tion 905 of the Social Security Act (49 
Stat., 620, 641); sections 55 (a), 351 (c), 
and 503 (a) of the Revenue Act of 1936 
(49 Stat., 1648, 1671, 1733, 1738); and 
sections 55 (a), 409, 601 (e). and 602 (c) 
of the Revenue Act of 1938 (52 Stat., 447, 
564, 565, 567), it is hereby ordered that 
(1) income, excess-profits, and capital 
stock tax returns made under the Reve¬ 
nue Act of 1938, the Revenue Act of 
1936, the Revenue Act of 1935, the Reve¬ 
nue Act of 1934, the National Industrial 
Recovery Act, the Revenue Act of 1932, 
the Revenue Act of 1932 as amended by 


the National Industrial Recovery Act, 
and under the prior Revenue Acts. (2) 
estate and gift tax returns made under 
the Revenue Act of 1932 or the Revenue 
Act of 1932 as amended, and filed after 
June 16, 1933, (3) returns made under 
Title IX of the Social Security Act, and 
(4) returns made under any of the said 
Acts as amended, shall be open to in¬ 
spection in accordance and upon com¬ 
pliance with the rules and regulations 
prescribed by the Secretary of the Treas¬ 
ury in the Treasury decision relating to 
the inspection of such returns, approved 
by me this date. 

Franklin D. Roosevelt 

The White House, 

November 12,1938. 

Treasury Decision 4878—Inspection of 
Returns 

Income, excess-profits, capital stock, 
estate, gift tax returns; returns made un¬ 
der Title m of the Revenue Act of 1936; 
and returns made under Title IX of the 
Social Security Act. 

Use of original returns open to in¬ 
spection in accordance with Treasury 
Decision 4873; furnishing of copies of re¬ 
turns; inspection of returns of corpora¬ 
tions by State officers and shareholders; 
and inspection of estate and gift tax 
returns. 

Collectors of Internal Revenue and 
Others Concerned: 

By Executive Order dated November 
12, 1938, the President ordered that in¬ 
come, excess-profits, and capital stock 
tax returns, estate and gift tax returns 
made under the Revenue Act of 1932 
and filed after June 16, 1933, and returns 
made under Title IX of the Social Se¬ 
curity Act, shall be open to inspection in 
accordance and upon compliance with 
the rules and regulations promulgated 
in Treasury Decision 4873 approved by 
the President on the same date. That 
Treasury decision deals with the inspec¬ 
tion of returns in so far as inspection is 
permissible only upon order of the Presi¬ 
dent and under regulations approved by 
the President. Under authority of law, 
and without action by the President, 
returns of corporations, except income 
and excess-profits tax returns and returns 
for the purpose of surtax on personal 
holding companies for years beginning 
after December 31. 1934, are open to in¬ 
spection by the proper officers of any 
State; all returns of corporations are 
open to inspection by bona fide share¬ 
holders of record owning 1 percent or 
more of the outstanding stock; and all 
returns under Title HI of the Revenue 
Act of 1936 (or copies thereof) are open 
to inspection by any official, body, or 
commission, lawfully charged with the 
administration of any State tax law, if 
the inspection is for the purpose of such 
administration or for the purpose of ob¬ 
taining information to be furnished to 
local taxing authorities. 
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Pursuant to sections 62, 409, 601 (e), 
and 602 (c) of the Revenue Act of 1938, 
sections 62, 351 (c), and 503 (a) of the 
Revenue Act of 1936, sections 105 (d) and 
106 (c) of the Revenue Act of 1935, sec¬ 
tions 62, 351 (c). 701 (d). and 702 (b) 
of the Revenue Act of 1934, sections 62, 
403. and 530 of the Revenue Act of 1932, 
section 62 of the Revenue Act of 1928, 
sections 257 and 1101 of the Revenue 
Act of 1926, section 905 (c) of the Social 
Security Act, and sections 215 (e) and 
216 (b) of the National Industrial Re¬ 
covery Act, the following regulations are 
hereby prescribed with respect to the use 
of original, and the furnishing of copies 
of, returns open to inspection in accord¬ 
ance with Treasury Decision 4873, or 
otherwise; with respect to examinations 
by shareholders of the returns of corpo¬ 
rations; by State officers of returns of 
corporations made under the income, 
capital stock, or excess-profits tax pro¬ 
visions of the Revenue Act of 1926, the 
Revenue Act of 1928, the Revenue Act of 
1932, sections 215 and 216 of the National 
Industrial Recovery Act, the Revenue Act 
of 1934, the Revenue Act of 1935, the 
Revenue Act of 1936, the Revenue Act of 
1938, and under Title IX of the Social 
Security Act except income and excess- 
profits tax returns and returns for the 
purpose of surtax on personal holding 
companies for years beginning after De¬ 
cember 31, 1934; with respect to the in¬ 
spection of returns under Title HI of the 
Revenue Act of 1936 by any official, body, 
or commission, lawfully charged with the 
administration of any State tax law; and 
with respect to the inspection of estate 
and gift tax returns made under the 
Revenue Act of 1932 and filed prior to 
June 17, 1933, and made under the Reve¬ 
nue Act of 1926 and under prior Revenue 
Acts. For inspection by State taxing offi¬ 
cials of income returns other than re¬ 
turns under Title HE of the Revenue Act 
of 1936, for any taxable year beginning 
after December 31, 1934, see articles 55 

(b)-l to 55 (b)-4, inclusive, of Regula¬ 
tions 86, as substituted by Treasury Deci¬ 
sion 4626 (C. B. XV-1, 61, 71), and arti¬ 
cles 55 (b)-l to 55 (b)-4, inclusive, of 
Regulations 94, both as amended by 
Treasury Decision 4732 (C. B. 1937-1, 
145) and section 55 of the Revenue Act of 
1938. 

Part I 

INCOME AND EXCESS PROFITS TAX RETURNS, EX¬ 
CEPT RETURNS UNDER TITLE III OF THE 

REVENUE ACT OF 1936, CAPITAL STOCK TAX 

RETURNS, AND RETURNS UNDER TITLE IX OF 

THE SOCIAL SECURITY ACT 

Article 1. Definitions, —When used in 
Part I of these regulations— 

(a) the term “return” means the orig¬ 
inal return (except a return under Title 
m of the Revenue Act of 1936) made for 
income, excess-profits, or capital stock 
tax purposes, or for purposes of the tax 
imposed by Title IX of the Social Se¬ 
curity Act; 

(b) the term “corporation” includes 
associations, joint-stock companies, and 
insurance companies; 


(c) the term “partnership” includes a 
syndicate, group, pool, Joint venture, 
or other unincorporated organization, 
through or by means of which any busi¬ 
ness, financial operation, or venture is 
carried on, and which is not. within the 
meaning of the Federal tax laws, a trust 
or estate or a corporation; 

( d ) the term “stock” includes shares 
in an association, joint-stock company, 
or insurance company; and the term 
“shareholder” includes a member in an 
association, joint-stock company, or in¬ 
surance company. 

Art. 2. Access to returns by State of¬ 
ficers .—(1) The proper officers of a State 
are entitled as of right upon the re¬ 
quest of its governor to have access to 
the returns of a corporation or to an 
abstract thereof, showing its name and 
income. 

(2) the request or application of the 
governor must be in writing, signed by 
him under the seal of his State, and 
must show why access is desired, and 
the names and official positions of the 
officers designated to have the access. 
The request or application should be ad¬ 
dressed to the Commissioner, who will 
set a convenient time and place for the 
access to the returns (or to an abstract 
thereof as he may determine). 

(3) Access shall be given only in the 
office of the Commissioner, unless such 
returns are in the custody of a collector 
of internal revenue or internal revenue 
agent in charge, in which event the re¬ 
turn may be inspected in the office of 
such collector or agent, but only in the 
presence of an internal revenue officer 
designated by the collector or agent for 
that purpose. 

Art. 3. Examination of returns by 
shareholder. —A bona fide shareholder of 
record owning 1 per cent or more of 
the outstanding stock of a corporation 
shall be entitled as of right, upon making 
request of the Commissioner, to examine 
the returns of such corporation and of its 
subsidiaries. His request for permission 
to examine such returns must be made 
in writing, verified by affidavit, and shall 
show his address, the name of the cor¬ 
poration, the period of time covered by 
the return he desires to inspect, the 
amount of the corporation’s outstanding 
capital stock, the number of shares 
owned by him, the date when he acquired 
them, and whether he has the beneficial 
as well as the record title to such shares. 
It shall also show that he has not ac¬ 
quired his shares for the purpose of the 
examination of the returns of the cor¬ 
poration. If he has acquired them for 
such purpose, he is not a bona fide share¬ 
holder within the meaning of the statute. 
The application shall be supported by 
satisfactory evidence showing that the 
applicant is a bona fide shareholder of 
record of the required amount of stock 
of the corporation. The supporting evi¬ 
dence may be in the form of a certificate 
signed by the president or vice president 
of the corporation and countersigned by 
the secretary under the corporate seal. 


Upon being satisfied from the evidence 
presented that the applicant has fully 
met these conditions, the Commissioner 
will grant the permission to examine the 
returns and set a convenient time and 
place for the examination. This privilege 
is personal and will be granted only to 
the shareholder, who can not delegate 
it to another. In the case of a corpora¬ 
tion which has been dissolved, the re¬ 
turns may be examined by any person 
who would have been entitled to examine 
them at the date of dissolution. 

Art. 4. Penalties for disclosure of re¬ 
turns. —Section 3167, Revised Statutes, 
as amended by the Revenue Act of 1918 
and reenacted without change by section 
1115 of the Revenue Act of 1926, makes it 
a misdemeanor punishable by a fine not 
exceeding $1,000 or by imprisonment not 
exceeding one year, or both, at the dis¬ 
cretion of the court, for any person to 
print or publish in any manner whatever 
not provided by law information con¬ 
tained in any income return, and further 
provides that if the offender be an officer 
or employee of the United States he shall 
be dismissed from office or discharged 
from employment. The penalties pro¬ 
vided in section 3167, Revised Statutes, 
are applicable also to disclosure of in¬ 
formation contained in excess-profits 
and capital stock tax returns and re¬ 
turns made under Title IX of the Social 
Security Act. 

Part II 

RETURNS UNDER TITLE HI OF THE REVENUE ACT 

OF 1930 

Article 1. Inspection of returns by 
State taxing officials. —Original returns 
of taxes imposed by Title III shall be 
open to inspection, at convenient times 
and places, by any official, body, or com¬ 
mission lawfully charged with the ad¬ 
ministration of any State tax law, or by 
the representatives of such official, body, 
or commission designated in writing by 
the governor of the State, for the pur¬ 
pose of such administration, or for the 
purpose of obtaining information to be 
furnished to local taxing authorities, as 
provided in section 55 (b) (1) and (2) of 
the Revenue Act of 1936. Requests for 
permission to inspect the returns must 
be in writing signed by the governor 
under the seal of his State, and must be 
addressed to the Commissioner of In¬ 
ternal Revenue, Records Division. Wash¬ 
ington, D. C. The request shall state 
(a) the kind of returns it is desired to 
inspect, (b) the taxable year or years 
covered by the returns it is desired to 
inspect, (c) the name of the official, 
body, or commission by whom or which 
the inspection is to be made, ( d ) the 
name of the representative of such offi¬ 
cial, body, or commission, designated to 
make the inspection, (e) by specific ref¬ 
erences, the State tax law which such 
official, body, or commission is charged 
with administering and the law under 
which he, she, or it is so charged, (/) the 
purpose for which the inspection is to 
be made, and (g) if the inspection is for 
the purpose of obtaining information to 
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be furnished to local taxing authorities, 
(1) the name of the official, body, or 
commission of any political subdivision 
of the State, lawfully charged with the 
administration of the tax laws of such 
political subdivision, if any, to whom or 
to which the information secured by the 
inspection is to be furnished, and (2) 
the purpose for which the information 
is to be used by such official, body, or 
commission. 

Art. 2. Examination of returns by 
shareholder. —A bona fide shareholder of 
record owning 1 percent or more of the 
outstanding stock of a corporation shall 
be entitled as of right, upon making re¬ 
quest of the Commissioner, to examine 
the returns of such corporation and of its 
subsidiaries. His request for permission 
to examine such returns shall be made in 
wilting, verified by affidavit, and shall 
show his address, the name of the corpo¬ 
ration, the period of time covered by the 
return he desires to inspect, the amount 
of the corporation’s outstanding capital 
stock, the number of shares owned by 
him, the date when he acquired them, 
and whether he has the beneficial as 
well as the record title to such shares. 
It shall also show that he has not ac¬ 
quired his shares for the purpose of the 
examination of the returns of the corpo¬ 
ration. If he has acquired them for such 
purpose, he is not a bona fide shareholder 
within the meaning of the statue. The 
application shall be supported by satis¬ 
factory evidence showing that the appli¬ 
cant is a bona fide shareholder of record 
of the required amount of stock of the 
corporation. The supporting evidence 
may be in the form of a certificate signed 
by the president or vice president of the 
corporation and countersigned by the 
secretary under the corporate seal. Upon 
being satisfied from the evidence pre¬ 
sented that the applicant has fully met 
these conditions, the Commissioner will 
grant the permission to examine the 
returns and set a convenient time and 
place for the examination. This priv¬ 
ilege is personal and will be granted only 
to the shareholder, who cannot delegate 
it to another. In the case of a corpora¬ 
tion which has been dissolved, the returns 
may be examined by any person who 
would have been entitled to examine 
them at the date of dissolution. 

Part m 

ESTATE AND GIFT TAX RETURNS FILED ON OR 
BEFORE JUNE 16, 1933 

Estate tax returns and notices, and gift 
tax returns, shall be treated as priv¬ 
ileged communications and shall not be 
inspected nor their contents disclosed, 
except as follows: 

Article 1 . Inspection by executor or 
donor .—Upon application to the Commis¬ 
sioner an estate tax return or notice may 
be inspected by the executor, or his suc¬ 
cessor in office, or by his duly authorized 
attorney in fact. Upon like application 
a gift tax return may be inspected by 
No. 29-10 


the donor or by his duly authorized at¬ 
torney in fact. 

Art. 2. Disclosure of information by 
revenue officer .—An internal revenue 
officer engaged in an official investiga¬ 
tion of an estate tax or gift tax liability 
may disclose the returned value of any 
item or the amount of any specific de¬ 
duction or other limited information, if 
such disclosure is necessary in order to 
verify the same or to arrive at a cor¬ 
rect determination of the tax. This 
right of disclosure, however, is limited 
to the purposes of the investigation, and 
in no case extends to such information 
as the amount of the estate, the amount 
of tax, or other general data. 

Art. 3. Inspection by State officers .— 
Upon written application to the Com¬ 
missioner, a return or notice may be 
exhibited, or information contained 
therein may be disclosed, to an officer 
of any State, for official use in con¬ 
nection with an estate, inheritance, leg¬ 
acy. succession, gift, or other tax of the 
State, provided a like cooperation is 
given by the State to the Commissioner 
of Internal Revenue or his representa¬ 
tives for use in the administration of 
the Federal tax laws. Such officer may 
also be permitted to inspect schedules, 
lists, and other statements designed to 
be supplemental to, or to become a part 
of, the original return, and other rec¬ 
ords and reports which contain infor¬ 
mation included or required by statute 
to be included in the return. 

Art. 4. Inspection by person having 
material interest. —If any other person 
has a material interest in ascertaining 
any fact disclosed by the return, or in 
obtaining information as to the pay¬ 
ment of the tax, he may make a written 
application to the Commissioner of In¬ 
ternal Revenue for such information, 
setting forth the nature of his interest 
and the purpose of the application. 
Thereupon, the Commissioner may per¬ 
mit an inspection of, or furnish a copy 
of, the return, or may furnish such in¬ 
formation as he deems advisable. 

Art. 5. Irispection by Government at¬ 
torneys.— Returns shall be open to in¬ 
spection by a United States attorney or 
by an attorney of the Department of 
Justice in the course of his official duties. 
The request for inspection shall be in 
writing and, except as provided in ar¬ 
ticle 6. shall be addressed to the Com¬ 
missioner. and shall state the purpose 
for which inspection is desired. It may 
be signed by the Attorney General, the 
Assistant to the Attorney General, an 
Assistant Attorney General, or a United 
States attorney. 

Art. 6. Returns in custody of collector 
or revenue agent in charge. —If the re¬ 
turn is in the custody of a collector or 
internal revenue agent in charge, such 
collector or agent in charge may. upon 
like written request made to him, permit 
inspection thereof by a United States 
Attorney or an attorney of the Depart¬ 
ment of Justice. Upon written applica¬ 


tion to him such collector or agent in 
charge may also permit inspection by 
the executor or his successor in office, 
or his duly authorized attorney in fact, 
in case of estate-tax returns, or the 
donor or his duly authorized attorney in 
fact in case of gift tax returns, in ac¬ 
cordance with these regulations. 

Part IV 

GENERAL PROVISIONS 

Article 1. JJse of returns in litiga¬ 
tion. —The return of an individual, part¬ 
nership, corporation, or fiduciary, or a 
copy thereof, may be furnished to a 
United States attorney for official use in 
proceedings before a United States grand 
jury or in litigation in any court, if the 
United States is interested in the result, 
or for use in preparation for such pro¬ 
ceedings or litigation; or to an attorney 
of the Department of Justice, for like 
use, upon written request of the Attorney 
General, the Assistant to the Attorney 
General, or an Assistant Attorney Gen¬ 
eral. If a return or copy is thus fur¬ 
nished. it shall be limited in use to the 
purpose for which it is furnished and 
is under no condition to be made public 
except to the extent that publicity neces¬ 
sarily results from such use. The orig¬ 
inal return will be furnished only in ex¬ 
ceptional cases, and then only if it Js 
made to appear that the ends of justice 
may otherwise be defeated. Neither the 
original nor a copy of a return desired 
for use in litigation in court will be fur¬ 
nished if the United States Government 
is not interested in the result, but this 
provision is not a limitation on the use 
of copies of returns by the persons en¬ 
titled thereto. 

Art. 2. Furnishing of copies of re¬ 
turns .—A copy of a return may be fur¬ 
nished to any person who is entitled to 
inspect such return upon written appli¬ 
cation therefor and the submission of 
evidence satisfactory to the Commis¬ 
sioner of his right to receive the same, 
except that if a return is in the custody 
of a collector or of an internal revenue 
agent in charge, such collector or agent 
in charge may furnish a copy of such re¬ 
turn to a United States attorney, or an 
attorney of the Department of Justice, or 
to the taxpayer or his duly authorized 
attorney in fact, in accordance with 
these regulations. Certified copies will 
be furnished only upon specific request 
therefor sent to the Commissioner at 
Washington. 

The Commissioner may prescribe a 
reasonable fee for furnishing copies of 
returns. 

Art. 3. Supplemental documents , rec¬ 
ords and reports. —Persons entitled to 
inspect returns may have access to in¬ 
formation returns, schedules, lists, and 
other statements designed to be supple¬ 
mental to, or to become a part of, the 
returns to which they are given access, 
and the Commissioner may, in his dis¬ 
cretion. permit such persons to inspect 
other records and reports which contain 
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information included or required by 
statute to be included in the return. 

Art. 4. This Treasury decision super¬ 
sedes Treasury Decision 4798, approved 
March 25. 1938. 

Guy T. Helvering, 

Commissioner of Internal Revenue. 

Approved January 4, 1939. 

John W. Hanes, 

Acting Secretary of the Treasury. 

Mitigation of Effect of limitation 
Provisions 

Treasury Decision 4856—Income Tax 

Revenue Act of 1938 

Regulations under section 820 relating 
to the mitigation of the effect of limita¬ 
tion and other provisions in income tax 
cases. 

To Collectors of Internal Revenue and 

Others Concerned: 

Pursuant to section 820 of the Revenue 
Act of 1938, enacted May 28, 1930 (Pub¬ 
lic, No. 554, Seventy-fifth Congress, chap¬ 
ter 289. third session), section 3447 of the 
United States Revised Statutes, and other 
provisions of the internal revenue laws, 
the following regulations, with respect to 
the mitigation of the effect of limitation 
and other provisions in income tax cases, 
are hereby prescribed, various sections or 
subsections of the internal revenue laws 
applicable thereto being quoted in, and 
made a part of, such regulations: 

Article 820-1. Purpose and scope of 
section 820. —Section 820 provides for 
correction of the effect of certain types 
of errors specified in section 820 (b) and 
articles 820 (b)-l to 820 (b)-5, when one 
or more provisions of the internal reve¬ 
nue laws, such as the statute of limita¬ 
tions, would otherwise prevent such cor¬ 
rection. Corrections are authorized 
under section 820 only when the Com¬ 
missioner, if the correction would result 
in an allowance of a refund or credit for 
the year with respect to which the error 
was made, or the taxpayer, if the correc¬ 
tion would result in an additional assess¬ 
ment for such year, has maintained a 
position inconsistent with the error. No 
correction is permissible unless the in¬ 
consistent position is adopted by a deter¬ 
mination made on or after August 27, 
1938. (See section 820 (a) and articles 
820 (a)-l to 820 (a)-3, inclusive, for 
definition of the term “determination.”) 

(Section 820 (a) (1) (A) of the Revenue Act 
of 19381 

Sec. 820. Mitigation of effect of limitation 
and other provisions in irocome tax cases. 

(a) Definitions. —For the purpose of this 
section— 

(1) Determination. —The term “determina¬ 
tion under the Income tax laws” means— 

(A) A closing agreement made under sec¬ 
tion 606 of the Revenue Act of 1928. as 
amended; 

• • • • • 

Such term shall not Include any such agree¬ 
ment made • * • prior to ninety days 

after the date of the enactment of this Act. 


(Section 901 of the Revenue Act of 1938, In 
part) 

Sec. 901. Definitions. 

(a) When used In this Act— 

(1) The term “person” means an Indi¬ 
vidual. a trust or estate, a partnership, or a 
corporation. 

(2) The term “corporation” includes asso¬ 
ciations. Joint-stock companies, and insur¬ 
ance companies. 

(3) The term "partnership” includes a 
syndicate, group, pool, joint venture, or other 
unincorporated organization, through or by 
means of which any business, financial oper¬ 
ation. or venture is carried on. and which is 
not. within the meaning of this Act. a trust 
or estate or a corporation; and the term 
“partner” Includes a member in such a 
syndicate, group, pool. Joint venture, or 
organization. 

(6) The term “fiduciary” means a guar¬ 
dian, trustee, executor, administrator, re¬ 
ceiver. conservator, or any person acting in 
any fiduciary capacity for any person. 

(11) The term “Secretary” means the Sec¬ 
retary of the Treasury. 

(12) The term “Commissioner” means the 
Commissioner of Internal Revenue. 

(b) The terms “Includes” and “including” 
when used in a definition contained in this 
Act shall not be deemed to exclude other 
things otherwise within the meaning of the 
term defined. 

(Section 606 (a) and (b) of the Revenue 

Act of 1928. as amended by sections 801 

and 802 of the Revenue Act of 19381 

Sec. 606. Closing agreements. 

(a) Authorization. —The Commissioner (or 
any officer or employee of the Bureau of 
Internal Revenue, including the field service, 
authorized in writing by the Commissioner) 
is authorized to enter into an agreement in 
writing with any person relating to the lia¬ 
bility of such person (or of the person or 
estate for whom he acts) in respect of any 
Internal-revenue tax for any taxable period. 

(b) Finality of agreements. — If such 
agreement is approved by the Secretary, the 
Under Secretary, or an Assistant Secretary, 
within such time as may be stated in such 
agreement, or later agreed to, such agree¬ 
ment shall be final and conclusive, and, 
except upon a showing of fraud or malfea¬ 
sance. or misrepresentation of a material 
fact— 

(1) the case shall not be reopened as to 
the matters agreed upon or the agreement 
modified, by any officer, employee, or agent 
of the United States, and 

(2) in any suit, action, or proceeding, such 
agreement, or any determination, assess¬ 
ment. collection, payment, abatement, re¬ 
fund, or credit made in accordance there¬ 
with, shall not be annulled, modified, set 
aside, or disregarded. 

Art. 820 (a)-l. Closing agreement as 
a determination. —For the purposes of 
section 820, a determination may take 
the form of a closing agreement author¬ 
ized by section 606 of the Revenue Act of 
1928, as amended. Such an agreement 
may relate to the total tax liability of 
the taxpayer for a particular taxable 
year or years or to one or more separate 
items affecting such liability. If it be¬ 
comes necessary or desirable to effect a 
determination in order to obtain or ac¬ 
celerate an adjustment authorized by 
section 820, a closing agreement may be 
used for such purpose whenever a tax¬ 
payer and the Government have con¬ 
curred in the disposition of an item or 
items. A closing agreement becomes 
final within the meaning of section 820 
on the date of its approval by the Secre¬ 


tary, the Under Secretary, or an Assist¬ 
ant Secretary. 

(Section 820 (a) (1) (B) of the Revenue Act 
of 1938( 

(Sec. 820. Mitigation of effect of limitation 
and other proinsions in income tax cases, j 

| (a) Definitions .—For the purpose of this 
section— 

(1) Determination. —The term “determi¬ 
nation under the income tax laws” means— \ 

(B) A decision by the Board of Tax Ap¬ 

peals or a Judgment, decree, or other order 
by any court of competent Jurisdiction, 
which has become final; • • • 

• • • • • 
Such term shall not include any • • • 

decision. Judgment, decree, or order which 
has become final • • • prior to ninety 

days after the date of the enactment of this 
Act. 

Art. 820 (a)-2. Decision by Board or 
court as a determination. —A determina¬ 
tion may take the form of a decision by 
the Board of Tax Appeals or a judgment, 
decree, or other order by any court of 
competent jurisdiction, which has be¬ 
come final. 

The date upon which a decision by 
the Board of Tax Appeals becomes final 
is prescribed in section 1005 of the Rev¬ 
enue Act of 1926, as amended. 

The date upon which a judgment of a 
court becomes final must be determined 
upon the basis of the facts in the par¬ 
ticular case. Ordinarily, a judgment of 
a United States district court becomes 
final upon the expiration of the time al¬ 
lowed for taking an appeal, if no such 
appeal is duly taken within such time; 
and a judgment of the United States 
Court of Claims becomes final upon the 
expiration of the time allowed for filing 
a petition for certiorari if no such peti¬ 
tion is duly filed within such time. 

[Section 820 (a) (1) (C) of the Revenue Act 
of 1938] 

[Sec. 820. Mitigation of effect of limita¬ 
tion and other provisions in income tax 
cases.] 

| (a) Definitions .—For the purpose of this 
section— 

(I) Determination .—The term “determi¬ 
nation under the income tax laws” means—J 

(C) A final disposition by the Commis¬ 
sioner of a claim for refund. For the pur¬ 
poses of this section a claim for refund shall 
be deemed finally disposed of by the Com¬ 
missioner— 

(i) as to items with respect to which the 
claim was allowed, upon the date of allow¬ 
ance of refund or credit or upon the date of 
mailing notice of disaUowance (by reason of 
offsetting Items) of the claim for refund, 
and 

(II) as to items with respect to which the 
claim was disallowed, in whole or in part, 
or as to items applied by the Commissioner 
in reduction of the refund or credit, upon 
expiration of the time for instituting suit 
with respect thereto (unless suit is insti¬ 
tuted prior to the expiration of such time). 

Such term 6hall not include any • • * 

claim for refund finally disposed of. prior to 
ninety days after the date of the enactment 
of this Act. 

Art. 820 (a)-3. Final disposition of 
claim for refund as a determination .— 
A determination may take the form of a 
final disposition of a claim for refund. 
Such disposition may result in a deter- 
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mination with respect to two classes of 
items, i. e.. items included by the tax¬ 
payer in a claim for refund and items 
applied by the Commissioner to offset 
the alleged overpayment. The time at 
which a disposition in respect of a par¬ 
ticular item becomes final may depend 
not only upon what action is taken with 
respect to that item but also upon 
whether the claim for refund is allowed 
or disallowed. 

(a) Items with respect to which the 
taxpayer's claim is allowed. —(1) The 
disposition with respect to an item as to 
which the taxpayer’s contention in the 
claim for refund is sustained becomes 
final on the date of allowance of the re¬ 
fund or credit if— 

(1) The taxpayer’s claim for refund is 
unqualifiedly allowed; or 

(ii) The taxpayer’s contention with 
respect to an item is sustained and with 
respect to other items is denied, so that 
the net result is an allowance of refund 
or credit; or 

(iii) The taxpayer’s contention with 
respect to an item is sustained, but the 
Commissioner applies other items to off¬ 
set the amount of the alleged overpay¬ 
ment and the items so applied do not 
completely offset such amount but mere¬ 
ly reduce it so that the net result is an 
allowance of refund or credit. 

(2) If the taxpayer's contention in 
the claim for refund with respect to an 
item is sustained but the Commissioner 
applies other items to offset the amount 
of the alleged overpayment so that the 
net result is a disallowance of the claim 
for refund, the date of mailing, by reg¬ 
istered mail, of the notice of disallow¬ 
ance (see section 3226 of the Revised 
Statutes, as amended) is the date of the 
final disposition as to the item with re¬ 
spect to which the taxpayer’s contention 
is sustained. 

(b) Items with respect to which the 
taxpayer's claim is disallowed. —The dis¬ 
position with respect to an item as to 
which the taxpayer’s contention in the 
claim for refund is denied becomes final 
upon the expiration of the time allowed 
by section 3226 of the Revised Statutes, 
as amended, for instituting suit on the 
claim for refund, unless suit is instituted 
prior to the expiration of such period, 
if— 

(i) The taxpayer’s claim for refund is 
unqualifiedly disallowed; or 

(ii) The taxpayer’s contention with 
respect to an item is denied and with re¬ 
spect to other items is sustained so that 
the net result is an allowance of refund 
or credit; or 

(iii) The taxpayer’s contention with 
respect to an item is sustained in part 
and denied in part. For example, if 
the taxpayer claims a deductible loss of 
$10,000 and a consequent overpayment 
of $2,500 and the Commissioner con¬ 
cedes that a deductible loss was sus¬ 


tained but in the amount of $5,000 only, 
or that a deductible loss of $10,000 was 
sustained, but under the Commissioner’s 
computation the consequent overpay¬ 
ment is only $2,000, the disposition of 
the claim for refund with respect to 
both the allowance of the $5,000 and 
the disallowance of the remaining 
$5,000, or the allowance of the $2,000 
overpayment and the denial of the $500. 
becomes final upon the expiration of the 
time for instituting suit on the claim 
for refund unless suit is instituted prior 
to the expiration of such period. 

(c) Items applied by the Commis¬ 
sioner in reduction of the refund or 
credit. —If the Commissioner applies an 
item in reduction of the overpayment 
alleged in the claim for refund, and the 
net -esult is an allowance of refund or 
credit, the disposition with respect to 
the item so applied by the Commis¬ 
sioner becomes final upon the expiration 
of the time allowed by section 3226 of 
the Revised Statutes, as amended, for 
instituting suit on the claim for refund, 
unless suit is instituted prior to the ex¬ 
piration of such period. If such appli¬ 
cation of the item results in the asser¬ 
tion of a deficiency, such action does 
not constitute a final disposition by the 
Commissioner of a claim for refund 
within the meaning of section 820 (a) 
(1) (C) (ii) of the Act, but subsequent 
action taken with respect to such de¬ 
ficiency may result in a determination 
under section 820 (a) (1) (A) or (B) 
of the Act. 

The necessity of waiting for the ex¬ 
piration of the 2-year period of limita¬ 
tions provided in section 3226 of the 
Revised Statutes, as amended, may be 
avoided in such cases as are described 
under (b) or (c) of this article by the 
use of a closing agreement to effect a 
determination. 

[Section 820 (a) (2) and (3) of the Revenue 
Act of 1938 J 

[Sec. 820. Mitigation of effect of limitation 
and other provisions in income-tax cases. | 

[(a) Definitions. —For the purpose of this 
section— | 

(2) Taxpayer. —Notwithstanding the pro¬ 
visions of section 901, the term “taxpayer** 
means any person subject to a tax under 
the applicable Revenue Act. 

(3) Related taxpayer.—The term “related 
taxpayer" means a taxpayer who. with the 
taxpayer with respect to whom a determi¬ 
nation specified in subsection (b), (1), (2). 
(3). or (4) is made, stood, in the taxable 
year with respect to which the erroneous 
inclusion, exclusion, omission, aUowance. or 
disallowance therein referred to was made. In 
one of the following relationships: (A) hus¬ 
band and wife: (B) grantor and fiduciary; 
(C) grantor and beneficiary; (D) fiduciary 
and beneficiary, legatee, or heir: (E) de¬ 
cedent and decedent’s estate; or (F) partner. 

Art. 820 (a)—A. Related taxpayer .— 
An adjustment in the case of the tax¬ 
payer with respect to whom the error 
was made may be authorized under sec¬ 
tion 820 although the determination is 
made with respect to a different tax¬ 
payer, provided that such taxpayers 


stand in one of the relationships speci¬ 
fied in section 820 (a) (3). The con¬ 
cept of “related taxpayer” has applica¬ 
tion only to section 820 (b) (1), (2), 

(3), or (4) and does not apply to section 
820 (b) (5). If such relationship exists, 
it is not essential that the error be with 
respect to a transaction possible only by 
reason of the existence of the relation¬ 
ship. For example, if the error with re¬ 
spect to which an adjustment is sought 
under section 820 grew out of an assign¬ 
ment of rents between taxpayer A and 
taxpayer B. who are partners, and the 
determination is with respect to taxpayer 
A, an adjustment with respect to tax¬ 
payer B may be permissible despite the 
fact that the assignment had nothing 
to do with the business of the partner¬ 
ship. The relationship need not exist 
throughout the entire taxable year with 
respect to which the error was made, but 
only at some time during that taxable 
year. For example, if a taxpayer on 
February 15 assigns to his fiancee the 
net rents of a building which the tax¬ 
payer owns, and the two are married 
before the end of the taxable year, an 
adjustment may be permissible if the de¬ 
termination relates to such rents despite 
the fact that they were not husband and 
wife at the time of the assignment. See 
article 820 (b)-8 for the requirement in 
certain cases that the relationship exist 
at the time an inconsistent position is 
first maintained. 

[Section 820 (b) of the Revenue Act of 1938) 

[Sec. 820. Mitigation of effect of limita¬ 
tion and other provisions in income tax 
cases. | 

(b) Circumstances of adjustment.— When 
a determination under the Income tax 
laws— 

(1) Requires the Inclusion in gross in¬ 
come of an item which was erroneously 
Included In the gross Income of the tax¬ 
payer for another taxable year or in the 
gross Income of a related taxpayer; or 

(2) Allows a deduction or credit which 
was erroneously allowed to the taxpayer for 
another taxable year or to a related tax¬ 
payer; or 

(3) Requires the exclusion from gross 
Income of an item with respect to which 
tax was paid and which was erroneously 
excluded or omitted from the gross Income 
of the taxpayer for another taxable year or 
from the gross income of a related tax¬ 
payer; or 

(4) Allows or disallows any of the addi¬ 
tional deductions allowable In computing 
the net income of estates or trusts, or re¬ 
quires or denies any of the inclusions In 
the computation of net income of bene¬ 
ficiaries. heirs, or legatees, specified in sec¬ 
tion 162 (b) and (c) of this Act. and cor¬ 
responding sections of prior Revenue Acts, 
and the correlative inclusion or deduction, 
as the case may be. has been erroneously 
excluded, omitted, or included, or disal¬ 
lowed, omitted, or allowed, as the case may 
be, in respect of the related taxpayer; or 

(5) Determines the basis of property for 
depletion, exhaustion, wear and tear, or ob¬ 
solescence. or for gain or loss on a sale or 
exchange, and in respect of any transaction 
upon which such basis depends there was 
an erroneous inclusion in or omission from 
the gross income of, or an erroneous recog¬ 
nition or nonrecognition of gain or loss to, 
the taxpayer or any person who acquired 
title to such property in such transaction 
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and from whom mediately or Immediately 
the taxpayer derived title subsequent to 
such transaction— 

and. on the date the determination becomes 
final, correction of the effect of the error 
is prevented by the operation (whether be¬ 
fore. on. or after the date of enactment 
of this Act) or any provision of the in¬ 
ternal-revenue laws other than this section 
and other than section 3229 of the Revised 
Statutes, as amended (relating to com¬ 
promises). then the effect of the error shall 
be corrected by an adjustment made under 
this section. Such adjustment shall be 
made only if there is adopted in the deter¬ 
mination a position maintained by the 
Commissioner (in case the amount of the 
adjustment would be refunded or credited 
in the same manner as an overpayment 
under subsection (c)) or by the taxpayer 
with respect to whom the determination is 
made (in case the amount of the adjust¬ 
ment would be assessed and collected in the 
same manner as a deficiency under subsec¬ 
tion (c)), which position is inconsistent 
with the erroneous inclusion, exclusion, 
omission, allowance, disallowance, recogni¬ 
tion. or nonrecognition, as the case may 
be. In case the amount of the adjustment 
would be assessed and collected in the 
same manner as a deficiency, the adjustment 
shall not be made with respect to a related 
taxpayer unless he stands in such relation¬ 
ship to the taxpayer at the time the latter 
first maintains the inconsistent position in 
a return, claim for refund, or petition (or 
amended petition) to the Bo aid of Tax 
Appeals for the taxable year with respect 
to which the determination is made, or if 
such position is not so maintained, then at 
the time of the determination. 

(Section 162 (b) and (c) of the Revenue 
Act of 1938) 

Sec. 162. Net income .—The net income of 
the estate or trust shall be computed in the 
same manner and on the same basis as in 
the case of an individual, except that— 

• •••• 

(b) There shall be allowed as an addi¬ 
tional deduction in computing the net in¬ 
come of the estate or trust the amount of 
the income of the estate or trust for its 
taxable year which is to be distributed cur¬ 
rently by the fiduciary to the beneflearies 
|sic), and the amount of the income col¬ 
lected by a guardian of an infant which is 
to be held or distributed as the court may 
direct, but the amount so allowed as a de¬ 
duction shall be included in computing the 
net income of the beneficiaries whether dis¬ 
tributed to them or not. Any amount al¬ 
lowed as a deduction under this paragraph 
shall not be allowed as a deduction under 
subsection (c) of this section in the same or 
any succeeding taxable year; 

(c) In the case of income received by es¬ 
tates of deceased persons during the period 
of administration or settlement of the estate, 
and in the case of Income which, in the dis¬ 
cretion of the fiduciary, may be either dis¬ 
tributed to the beneficiary or accumulated, 
there shall be allowed as an additional de¬ 
duction in computing the net income of the 
estate or trust the amount of the income of 
the estate or trust for its taxable year, which 
is properly paid or credited during such year 
to any legatee, heir, or beneficiary, but the 
amount so allowed as a deduction shall be 
included in computing the net income of 
the legatee, heir, or beneficiary. 

Art. 820 (b)-0. Circumstances of ad¬ 
justment. —Section 820 may be applied 
to correct the effect of an error if, on 
the date of the determination, correction 
of the effect of the error is prevented by 
the operation, whether before, on, or 
after the date of enactment of section 
820, of any provision of the internal 
revenue laws other than section 820 and 
other than section 3229 of the Revised 


Statutes, as amended (relating to com¬ 
promises) . Examples of such provisions 
are: Sections 275, 311 (b) and (c), and 
322 (b) and (d) of the Revenue Act of 
1938 and the corresponding provisions 
of prior Revenue Acts, section 3226 of 
the Revised Statutes, as amended, sec¬ 
tion 610 of the Revenue Act of 1928, and 
section 906 (e) of the Revenue Act of 
1924, as amended by section 601 of the 
Revenue Act of 1928 (periods of limita¬ 
tion); sections 272 (f) and 322 (c) of 
the Revenue Act of 1938 and correspond¬ 
ing provisions of prior Revenue Acts 
(effect of petition to Board of Tax Ap¬ 
peals on further deficiency letters and 
on credits or refunds); section 606 of 
the Revenue Act of 1928, as amended by 
sections 801 and 802 of the Revenue Act 
of 1938 (closing agreements); and sec¬ 
tions 607, 608. and 609 of the Revenue 
Act of 1928 (payments, refunds or credits 
after period of limitation has expired). 

If the tax liability for the year with 
respect to which the error was made has 
been compromised under section 3229 of 
the Revised Statutes, as amended, no 
adjustment may be made under section 
820 with respect to that year. 

Section 820 is not applicable if, on 
the date of the determination, correc¬ 
tion of the effect of the error is per¬ 
missible without recourse to such section. 

The determination may be with re¬ 
spect to the tax imposed by Title I, Title 
IA, or section 602 of Title m. of the 
Revenue Act of 1938, and by the cor¬ 
responding provisions of any prior Rev¬ 
enue Acts, by Title m of the Revenue 
Act of 1936, or by more than one of 
such provisions. Section 820 may be 
applied to correct the effect of the error 
only as to the tax or taxes for the year 
with respect to which the error was 
made which corresponds to the tax or 
taxes with respect to which the deter¬ 
mination relates. Thus, if the deter¬ 
mination relates to the tax imposed by 
Title I of the Revenue Act of 1938, the 
adjustment may be only with respect to 
the tax imposed by Title I of the Rev¬ 
enue Act applicable to the year with 
respect to which the error was made: if 
the determination relates to section 602 
of Title m of the Revenue Act of 1938, 
the adjustment may be only with respect 
to the tax imposed by the corresponding 
provisions of the Revenue Act applicable 
to the year with respect to which the 
error was made. 

Art. 820 (b)-l. Double inclusion of 
item of gross income. — Section 820 (b) 
(1) applies if the determination requires 
the inclusion, in a taxpayer’s gross in¬ 
come, of an item which was erroneously 
included in the gross income of the same 
taxpayer for another taxable year or of 
a related taxpayer for the same or an¬ 
other taxable year. 

Example (1): A taxpayer who keeps 
his books on the cash basis, erroneously 
included in his return for 1933 an item 
of accrued rent. In 1938, after the pe¬ 
riod of limitations on refunds for 1933 


has expired, the Commissioner discovers 
that the taxpayer received this rent in 
1934 and asserts a deficiency for the 
year 1934, which is sustained by the 
Board of Tax Appeals in 1941. An ad¬ 
justment is authorized with respect to 
the year 1933. If the taxpayer had re¬ 
turned the rent for both 1933 and 1934 
and by a determination was denied a 
refund claimed for 1934 on account of 
the rent item, a similar adjustment is 
authorized. 

Example (2): A husband assigned to 
his wife salary to be earned by him in 
the year 1936. The wife included such 
salary in her separate return for that 
year and the husband omitted it. The 
Commissioner asserted a deficiency 
against the wife for 1936 with respect 
to a different item and she contested 
that deficiency before the Board of Tax 
Appeals. The wife would therefore be 
barred by section 322 (c) of the Rev¬ 
enue Act of 1936 from filing a claim 
for refund for 1936. Thereafter, the 
Commissioner asserts a deficiency 
against the husband on account of the 
omission of such salary from his re¬ 
turn for 1936. The husband unsuc¬ 
cessfully contests the deficiency before 
the Board of Tax Appeals. An adjust¬ 
ment is authorized with respect to the 
wife’s tax for 1936. 

Art. 820 (b)-2. Double allovxLTice of 
a deduction or credit. —Section 820 (b) 
(2) applies if the determination allows 
the taxpayer a deduction or credit which 
was erroneously allowed the same tax¬ 
payer for another taxable year or a re¬ 
lated taxpayer for the same or another 
taxable year. 

Example (1): A taxpayer in his re¬ 
turn for 1935 claimed and was allowed 
a deduction for destruction of timber 
by a forest fire. Subsequently it was 
discovered that the forest fire occurred 
in 1936 rather than in 1935. After the 
expiration of the period of limitations 
for the assessment of a deficiency for 
1935, the taxpayer files a claim for re¬ 
fund for 1936 based upon a deduction 
for the fire loss in that year. The Com¬ 
missioner allows the claim for refund. 
An adjustment is authorized with re¬ 
spect to the year 1935. 

Example (2): The beneficiary of a 
testamentary trust in his return for 
1933 claimed, and was allowed, a de¬ 
duction for depreciation of the trust 
property. The Commissioner asserted a 
deficiency against the beneficiary for 
1933 with respect to a different item 
and final decision of the Board of Tax 
Appeals was rendered in 1935, so that 
the Commissioner was thereafter barred 
by section 272 (f) of the Revenue Act 
of 1932 from asserting a further defi¬ 
ciency against the beneficiary for 1933. 
The trustee thereafter filed a timely re¬ 
fund claim contending that under the 
terms of the will the trust, and not the 
beneficiary, was entitled to the allow¬ 
ance for depreciation. TTie court in 
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1939 sustains the refund claim. An 
adjustment is authorized with respect 
to the beneficiary’s tax for 1933. 

Art. 820 (b)-3. Erroneous exclusion 
of item of gross income with respect to 
which tax was paid .—Section 820 
(b) (3) applies if the determination 
requires the exclusion, from a taxpay¬ 
er’s gross income, of an item with re¬ 
spect to which tax was paid and which 
was erroneously excluded or omitted 
from the gross income of the same tax¬ 
payer for another taxable year or of a 
related taxpayer for the same or an¬ 
other taxable year. 

Example (!): A taxpayer received pay¬ 
ments in 1936 under a contract for the 
performance of services and included 
the payments in his return for that 
year. A closing agreement was there¬ 
after made with respect to the tax lia¬ 
bility of the taxpayer for 1935. The 
taxpayer subsequently filed a claim for 
refund for the year 1936, asserting that 
he kept his books on the accrual basis 
and that, as the payments had accrued 
in 1935, they were properly taxable in 
that year. The claim for refund is al¬ 
lowed in 1939. An adjustment is au¬ 
thorized with respect to the year 1935. 
If the taxpayer had not included the 
payments in any return and the Com¬ 
missioner had asserted a deficiency for 
1936 with respect to the payments, and 
the deficiency is not sustained by the 
Board of Tax Appeals in its final deci¬ 
sion in 1940, no adjustment is author¬ 
ized with respect to the year 1935. Al¬ 
though the determination requires the 
exclusion of the item from gross in¬ 
come, no tax had been paid with respect 
thereto. If the taxpayer, however, had 
paid the deficiency and thereafter suc¬ 
cessfully contested it before the Board 
or successfully sued for refund in court, 
an adjustment is authorized. 

Example (2): A father and son con¬ 
ducted a partnership business, each 
being entitled to one-half of the net 
profits. The father included the entire 
net income of the partnership in his 
return for 1933 and the son included no 
portion of this income in his return for 
that year. Shortly before the expira¬ 
tion of the period of limitations with 
respect to deficiency assessments and 
refund claims for both father and son 
for 1933, the father filed a claim for 
refund of that portion of his 1933 tax 
attributable to the half of the partner¬ 
ship income which should have been in¬ 
cluded in the son’s return. The court 
sustains the claim for refund in 1940. 
An adjustment is authorized with re¬ 
spect to the son’s tax for 1933. 

Art. 820 (b)-4. Correlative deductions 
and inclusions specified in section 162 
(b) and (c). Revenue Act of 193S, and 
corresponding provisions of prior Reve¬ 
nue Acts. —(a) Section 820 (b) (4) ap¬ 
plies if the determination relates to the 
additional deduction specified in sec¬ 
tion 162 (b) and <c) of the Revenue 


Act of 1938. or the corresponding pro¬ 
visions of a prior Revenue Act. for 
amounts distributable to the benefici¬ 
aries, heirs, or legatees of an estate or 
trust, and such determination requires: 

(1) The allowance to the estate or 
trust of such additional deduction when 
such amounts have been erroneously 
omitted or excluded from the income of 
the beneficiaries, heirs or legatees; 

(2) The inclusion of such amounts in 
the Income of the beneficiaries, heirs, or 
legatees when such additional deduction 
Jias been erroneously disallowed to or 
omitted by the estate or trust; 

(3) The disallowance to an estate or 
trust of such additional deduction when 
such amounts have been erroneously in¬ 
cluded in the income of the beneficiaries, 
heirs, or legatees; or 

(4) The exclusion of such amounts 
from the income of the beneficiaries, 
heirs, or legatees when such additional 
deduction has been erroneously allowed 
to the estate or trust. 

The provisions of (a) (1) of this article 
may be illustrated as follows: 

Example‘ For the taxable year 1935. 
a trustee, directed by the trust instru¬ 
ment to accumulate the trust income, 
made no distribution to the beneficiary 
and returned the entire net income as 
taxable to the trust. Accordingly, the 
beneficiary did not include the trust in¬ 
come in his return for the year 1935. 
In 1937 a State court held invalid the 
clause directing accumulation. In 1939 
the trustee, relying upon the court de¬ 
cision, files a claim for refund of the tax 
paid on behalf of the trust for the year 
1935. The claim is sustained by the 
court in 1941, after the expiration of the 
period of limitations upon deficiency as¬ 
sessments against the beneficiary for the 
year 1935. An adjustment is authorized 
with respect to the beneficiary’s tax for 
the year 1935. 

The provisions of (a) (2) of this article 
may be illustrated as follows: 

Example • Assume the same facts as 
in the example under (a) (1) except 
that, instead of the trustee’s filing a 
refund claim, the Commissioner, rely¬ 
ing upon the decision of the State court, 
asserts a deficiency against the bene¬ 
ficiary for 1935. The deficiency is sus¬ 
tained by final decision of the Board 
of Tax Appeals in 1941, after the expira¬ 
tion of the period for filing claim for 
refund on behalf of the trust for 1935. 
An adjustment is authorized with re¬ 
spect to the trust for the year 1935. 

The provisions of (a) (3) of this ar¬ 
ticle may be illustrated as follows: 

Example: A trustee claimed in the 
return for 1935 a deduction for income 
distributed to the beneficiary. The in¬ 
come was included by the beneficiary in 
his return for 1935. In 1939 the Com¬ 
missioner asserts a deficiency against 
the trust on the ground that the amount 


distributed to the beneficiary repre¬ 
sented a charge against the corpus of 
the trust and did not constitute a dis¬ 
tribution of income. The deficiency is 
sustained by final decision of the Board 
of Tax Appeals in 1941, after the expi¬ 
ration of the period for filing claims 
for refund by the beneficiary for 1935. 
An adjustment is authorized with re¬ 
spect to the beneficiary’s tax for the 
year 1935. 

The provisions of (a) (4) of this ar¬ 
ticle may be illustrated as follows: 

Example: Assume the same facts as 
in the example under (a) (3), except 
that, instead of the Commissioner’s as¬ 
serting a deficiency, the beneficiary files 
a refund claim for 1935 on the same 
ground. The claim is sustained by the 
court in 1941, after the expiration of 
the period of limitations upon deficiency 
assessments against the trust for 1935. 
An adjustment is authorized with re¬ 
spect to the trust for the year 1935. 

Art. 820 (b)-5. Determination of basis 
of property in case of erroneous treat¬ 
ment of transaction relating to acqui¬ 
sition thereof .—Section 820 (b) (5) ap¬ 
plies if the determination establishes 
the basis of property for income tax 
purposes and in respect of the trans¬ 
action upon which such basis depends 
there was an erroneous inclusion in or 
omission from gross income or an erro¬ 
neous recognition or nonrecognition of 
gain or loss with respect to (1) the tax¬ 
payer with respect to whom the deter¬ 
mination is made, or (2) any person 
who acquired title to such property in. 
such transaction and the taxpayer with 
respect to whom the determination is 
made mediately or immediately derived 
title from such person subsequent to 
such transaction. Subsection 820 (b) 
(5) applies with respect to the person 
who acquired the property and any 
subsequent transferees or donees who 
have a substituted basis ascertained by 
reference to the basis in the hands of 
such person. No adjustment is author¬ 
ized with respect to the transferor of 
the property in the transaction upon 
which the basis of the property depends, 
when the determination is with respect 
to (1) the original transferee, or (2) a 
subsequent transferee of such original 
transferee. 

Example (1): In 1933 taxpayer A 
transferred property which had cost him 
$5,000 to the X Corporation in exchange 
for an original issue of shares of its stock 
having a fair market value of $10,000. 
In his return for 1933 taxpayer A treated 
the exchange as one in which gain or 
loss was not recognizable: 

(a) In 1938 the X Corporation claims 
that gain should have been recognized 
on the exchange in 1933 and therefore 
the property it received had a $10,000 
basis for depreciation. Its contention is 
confirmed by a closing agreement. No 
adjustment is authorized with respect to 
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the tax of the X Corporation for 1933, 
as there was no “erroneous inclusion in 
or omission from the gross income of, 
or an erroneous recognition or nonrecog¬ 
nition of gain or loss to” the X Corpora¬ 
tion with respect to the exchange in 

1933. Moreover no adjustment is au¬ 
thorized with respect to taxpayer A. as 
he is not the taxpayer with respect to 
whom the determination is made, nor 
does the determination relate to the 
property which taxpayer A acquired in 
the exchange in 1933. but, rather, to the 
property which he transferred in such 
exchange. 

<b) In 1939 the X Corporation trans¬ 
fers the property to the Y Corporation 
in a tax-free exchange. In 1940 the Y 
Corporation sells the property and com¬ 
putes its profit on the basis of $10,000, 
which basis is sustained by the Board of 
Tax Appeals. No adjustment is author¬ 
ized with respect to the Y Corporation 
or with respect to taxpayer A, for the 
reason stated in (a). 

<c) In 1941 taxpayer A sells the stock 
which he had received in 1933 and claims 
that, as gain should have been recog¬ 
nized on the exchange in 1933, the basis 
for computing the profit on the sale is 
$10,000. His contention is confirmed in 
a closing agreement. An adjustment is 
authorized with respect to his tax for 
the year 1933. as the basis for comput¬ 
ing gain on the sale depends upon the 
transaction in 1933 and in respect of 
that transaction there was an erroneous 
nonrecognition of gain to taxpayer A, 
“the taxpayer” with respect to whom the 
determination is made. 

<d) Taxpayer A does not sell the stock 
but. makes a gift of it to taxpayer B, 
who later sells the stock and claims the 
$10,000 basis, which contention is con¬ 
firmed in a closing agreement. An ad¬ 
justment is authorized with respect to 
the tax of taxpayer A for 1933, as the 
basis for computing gain on the sale by 
taxpayer B depends upon the transac¬ 
tion in 1933 and in respect of that trans¬ 
action there was erroneous non recogni¬ 
tion of gain to taxpayer A, the “person 
who acquired title to such property in 
such transaction and from whom * * • 
immediately” taxpayer B, with respect 
to whom the determination is made, 
“derived title subsequent to such trans¬ 
action.” # 

Example (2); In 1934 taxpayer A sold 
property acquired at a cost of $5,000 to 
taxpayer B for $10,000. In his return for 
1934 taxpayer A failed to include the 
profit on such sale. In 1939 taxpayer B 
sells the property for $12,000 and in his 
return for 1939 reports a gain of $2,000 
upon the sale, which is confirmed in a 
closing agreement. No adjustment is au¬ 
thorized with respect to the tax of tax¬ 
payer A for 1934. as taxpayer A is not 
the taxpayer with respect to whom the 
determination is made; nor does the de¬ 
termination relate to property which tax¬ 
payer A acquired in the transaction in 


1934, but rather to property which he 
transferred in such transaction. 

Example (3): In 1933 a taxpayer re¬ 
ceived as additional compensation shares 
of stock in a corporation but did not in¬ 
clude any amount in his return for that 
year on account of the receipt of such 
stock. In 1938, after the expiration of 
the period of limitations on deficiency 
assessments for 1933, he sells the stock 
for $15,000 and reports $5,000 in his re¬ 
turn for 1938 as profit on the sale. A 
deficiency is asserted by the Commis¬ 
sioner on the theory that the basis is 
zero and the recognized gain is $15,000. 
The Board of Tax Appeals sustains the 
taxpayer’s contention that the transac¬ 
tion was erroneously treated in 1933 in 
that the property then had a fair mar¬ 
ket value of $10,000. An adjustment is 
authorized with respect to the year 1933. 

Example (4): In 1933 a taxpayer re¬ 
ceived 100 shares of stock of the X Cor¬ 
poration having a fair market value of 
$5,000, in exchange for shares of stock 
in the Y Corporation which he had ac¬ 
quired at a cost of $12,000. In his re¬ 
turn for 1933 the taxpayer treated the 
exchange as one in which gain or loss 
was not recognizable. The taxpayer sold 
50 shares of the X Corporation stock 
in 1934 and in his return for that year 
treated such shares as having a $6,000 
basis. In 1938 the taxpayer sells the re¬ 
maining 50 shares of stock of the X Cor¬ 
poration for $7,500 and reports $1,500 
gain in his return for 1938. After the 
expiration of the period of limitations on 
deficiency assessments and on refund 
claims for 1933 and 1934, the Commis¬ 
sioner asserts a deficiency for 1938 on 
the ground that the loss realized on the 
exchange in 1933 was erroneously 
treated as nonrecognizable, and that the 
basis for computing gain upon the sale 
in 1938 is $2,500, resulting in a gain of 
$5,000. The deficiency is sustained by 
the Board of Tax Appeals in 1943. An 
adjustment is authorized with respect to 
the year 1933 as to the entire $7,000 loss 
realized on the exchange. No adjust¬ 
ment is authorized with respect to the 
year 1934 as the basis for computing 
gain upon the sale of the 50 shares in 
1938 does not depend upon the transac¬ 
tion in 1934. 

Art. 820 (b)-6. Law applicable in de - 
termination of error .—The question 
whether there was an erroneous inclu¬ 
sion, exclusion, omission, allowance, dis¬ 
allowance, recognition, or nonrecogni¬ 
tion is determined under the provisions 
of the internal revenue laws applicable 
with respect to the year as to which the 
inclusion, exclusion, omission, allowance, 
disallowance, recognition, or nonrecogni¬ 
tion, as the case may be, was made. The 
fact that the inclusion, exclusion, omis¬ 
sion, allowance, disallowance, recogni¬ 
tion, or nonrecognition, as the case may 
be, was in pursuance of an interpreta¬ 
tion, either judicial or administrative, 
accorded such provisions of the internal 


revenue laws at the time of such action 
is not necessarily determinative of this 
question. For example, if a later ju¬ 
dicial decision authoritatively alters such 
interpretation so that such action was 
contrary to such provisions of the in¬ 
ternal revenue laws as later interpreted, 
the inclusion, exclusion, omission, al¬ 
lowance, disallowance, recognition, or 
nonrecognition, as the case may be, is er¬ 
roneous within the meaning of section 
820. 

Art. 820 (b)-7. Operation dependent 
upon maintenance of inconsistent posi¬ 
tion — (a) Adjustments resulting in ad¬ 
ditional assessments. —An adjustment 
which would result in an additional 
assessment is authorized only if (1) the 
taxpayer , with respect to whom the de¬ 
termination is made, has, in connection 
therewith, maintained a position which 
is inconsistent with the erroneous inclu¬ 
sion, exclusion, omission, allowance, dis¬ 
allowance, recognition, or nonrecogni¬ 
tion, as the case may be. and (2) such 
inconsistent position is adopted in the 
determination. 

Example: A taxpayer in his return for 
1935 claimed and was allowed a deduc¬ 
tion for a loss arising from a casualty. 
After the taxpayer had filed his return 
for 1936 and after the period of limita¬ 
tions upon the assessment of a defi¬ 
ciency for 1935 had expired, it was 
discovered that the loss actually oc¬ 
curred in 1936. The taxpayer, there¬ 
fore, filed a claim for refund for the 
year 1936 based upon the allowance of 
a deduction for the loss in that year, 
and the claim was allowed by the Com¬ 
missioner. The taxpayer thus has main¬ 
tained a position inconsistent with the 
allowance of the deduction for 1935 by 
filing a claim for refund for 1936 based 
upon the same deduction. As the deter¬ 
mination—the allowance by the Com¬ 
missioner of the claim for refund— 
adopts such inconsistent position, an 
adjustment is authorized for the year 

1935. 

An adjustment which would result 
in an additional assessment is not au¬ 
thorized if the Commissioner, and not 
the taxpayer, has maintained such in¬ 
consistent position. 

Example: In the first example under 
this article, assume that the taxpayer 
did not file a claim for refund for 1936 
but the Commissioner issued a notice of 
deficiency for 1936 based upon other 
items. The taxpayer filed a petition with 
the Board of Tax Appeals and the Com¬ 
missioner in his answer voluntarily pro¬ 
posed the allowance of a deduction for 
the loss previously allowed for 1935. The 
Board took the deduction into account in 
its redetermination of the tax for the 
year 1936. In such case no adjustment 
would be authorized for the year 1935 
as the Commissioner, and not the tax¬ 
payer, has maintained a position incon¬ 
sistent with the allowance of a deduction 
for the loss in that year. 
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(b) Adjustments resulting in refund 
or credit .—An adjustment which would 
result in the allowance of a refund or 
credit is authorized only if (1) the Com¬ 
missioner, in connection with a deter¬ 
mination, has maintained a position 
which is inconsistent with the erroneous 
inclusion, exclusion, omission, allowance, 
disallowance, recognition, or nonrecogni¬ 
tion, as the case may be, and (2) such 
inconsistent position is adopted in the 
determination. 

Example: A taxpayer who keeps his 
books on the cash basis erroneously in¬ 
cluded in his return for 1936 an item of 
accrued interest. After the period of 
limitations on refunds for 1936 had ex¬ 
pired. the Commissioner asserted a de¬ 
ficiency for the year 1937 on the ground 
that the item of interest was received 
in 1937, and. therefore, was properly in¬ 
cludible in gross income for that year. 
The taxpayer appealed to the Board of 
Tax Appeals, which sustained the de¬ 
ficiency. By asserting a deficiency for 
1937 based upon the inclusion of the 
interest item in that year, the Commis¬ 
sioner has maintained a position in¬ 
consistent with the inclusion of the 
interest item in 1936. As the determina¬ 
tion—the decision of the Board of Tax 
Appeals sustaining the deficiency— 
adopted such inconsistent position, an 
adjustment is authorized for the year 

1936. 

An adjustment which would result in 
the allowance of a refund or credit is 
not authorized if the taxpayer with 
respect to whom the determination is 
made, and not the Commissioner, has 
maintained such inconsistent position. 

Example: In the first example under 
(b) of this article assume that the Com¬ 
missioner asserted a deficiency for 1937 
based upon other items for that year, 
but in computing the net income upon 
which such deficiency was based did not 
include the item of interest. The tax¬ 
payer appealed to the Board of Tax 
Appeals and in his petition asserted that 
the interest item should be included in 
gross income for 1937. The Board in¬ 
cluded the item of interest in its rede- 
termination of the tax for the year 

1937. In such case no adjustment would 
be authorized for 1936 as the taxpayer, 
and not the Commissioner, has main¬ 
tained a position inconsistent with the 
erroneous inclusion of the item of in¬ 
terest in the gross income of the tax¬ 
payer for that year. 

Art. 820 (b)-8. Existence of status of 
related taxpayer at time of the first 
maintenance of an inconsistent posi¬ 
tion. — No adjustment by way of a de¬ 
ficiency assessment shall be made with 
respect to a related taxpayer unless the 
relationship existed both in the taxable 
year with respect to which the error was 
made and at the time the taxpayer 
with respect to whom the determina¬ 
tion is made first maintained, in the 


manner described in this article, the in¬ 
consistent position with respect to the 
taxable year to which the determina¬ 
tion relates. 

If the inconsistent position is main¬ 
tained in a return, claim for refund, or 
petition (or amended petition) to the 
Board of Tax Appeals, for the taxable 
year in respect of which the determina¬ 
tion is made, the requisite relationship 
must exist on the date of filing such 
document. If the inconsistent position 
is maintained in more -than one of such 
documents, the requisite date is the date 
of filing of the document in which it was 
first maintained. If the inconsistent 
position was not thus maintained then 
the relationship must exist on the date 
of the determination, as, for example, 
where at the instance of the taxpayer 
a deduction is allowed, the right to 
which w f as not asserted in a return, 
claim for refund, or petition to the 
Board, and a determination is effected 
by means of a closing agreement. 
[Section 820 (c) of the Revenue Act of 19381 

[Sbc. 820. Mitigation of effect of limitation 
and other provisions in income tax coses. 1 

(c) Method of adjustment. —The adjust¬ 
ment authorized in subsection (b) shall be 
made by assessing and collecting, or refund¬ 
ing or crediting, the amount thereof, to be 
ascertained as provided in subsection (d), 
in the same manner as if It were a deficiency 
determined by the Commissioner with re¬ 
spect to the taxpayer as to whom the error 
was made or an overpayment claimed by 
such taxpayer, as the case may be. for the 
taxable year with respect to which the er¬ 
ror was made, and as if on the date of the 
determination specified in subsection (b) 
one year remained before the expiration of 
the periods of limitation upon assessment or 
filing claim for refund for such taxable year. 

Art. 820 (c)-l. Method of adjust¬ 
ment .—If the amount of the adjustment 
ascertained pursuant to section 820 (d) 
represents an increase in tax it is to be 
treated as if it were a deficiency deter¬ 
mined by the Commissioner with respect 
to the taxpayer as to whom the error 
was made and for the taxable year with 
respect to which the error was made. 
The amount of the adjustment is thus 
to be assessed and collected under the 
law and regulations applicable to the 
assessment and collection of deficiencies, 
subject, however, to the limitations im¬ 
posed by section 820 (e). Notice of de¬ 
ficiency. unless waived, must be issued 
with respect to such amount and the 
taxpayer may contest the deficiency be¬ 
fore the Board of Tax Appeals or. If he 
chooses, may pay the deficiency and 
later file claim for refund. If the 
amount of the adjustment ascertained 
pursuant to section 820 (d) represents 
a decrease in tax, it is to be treated as if 
it were an overpayment claimed by the 
taxpayer with respect to whom the error 
was made for the taxable year with re¬ 
spect to which the error was made. 
Such amount may be recovered under 
the law and regulations applicable to 
overpayments of tax. subject, however, 
to the limitations imposed by section 820 
(e). The taxpayer must file a claim for 


refund thereof, unless the overpayment 
is refunded without such claim, and if 
the claim is denied or not acted upon by 
the Commissioner within the prescribed 
time, the taxpayer may then file suit for 
refund. The amount of the adjustment 
treated as if it were a deficiency or an 
overpayment, as the case may be. will 
bear interest and be subject to additions 
to the tax to the extent provided by the 
internal revenue laws applicable to de¬ 
ficiencies and overpayments for the tax¬ 
able year with respect to which the error 
was made. 

For the purpose of the adjustment 
authorized by section 820, the period of 
limitation upon the making of an as¬ 
sessment or upon refund or credit for 
the taxable year with respect to which 
the error was made, as the case may be, 
shall be considered as if, on the date 
of the determination, one year remained 
before expiration of such period, regard¬ 
less of whether or not such period had 
expired prior to the date of the deter¬ 
mination. The Commissioner thus has 
one year from the date of the deter¬ 
mination within which to mail a notice 
of deficiency in respect of the amount 
of the adjustment where such amount 
is treated as if it were a deficiency. The 
issuance of such notice of deficiency, in 
accordance with the law and regulations 
applicable to the assessment of defi¬ 
ciencies, will suspend the running of the 
1-year period of limitations provided by 
section 820 (c). In accordance with the 
applicable law and regulations governing 
the collection of deficiencies (see sec¬ 
tion 276 (c) of this Act and the cor¬ 
responding provisions of prior Revenue 
Acts). the period of limitation for collec¬ 
tion of the amount of the adjustment 
will commence to run from the date of 
assessment of such amount. Similarly, 
the taxpayer has a period of one year 
from the date of the determination 
within which to file a claim for refund 
in respect of the amount of the adjust¬ 
ment where such adjustment is treated 
as if it were an overpayment. Where 
the amount of the adjustment is treated 
as if it were a deficiency and the tax¬ 
payer chooses to pay such deficiency 
and contest it by way of claim for re¬ 
fund, the period of limitation upon filing 
claim for refund will commence to run 
from the date of such payment (see 
section 322 (b) of' the Revenue Act of 
1938 and the corresponding provisions 
of prior Revenue Acts). 

[Section 820 (d) of the Revenue Act of 
1938| 

[Sec. 820. Mitigation of effect of limita¬ 
tion and other provisions in income tax 
cases. | 

(d) Ascertainment of amount of adjust¬ 
ment. —In computing the amount of an 
adjustment under this section there shall 
first be ascertained the tax previously de¬ 
termined for the taxable year with respect 
to which the error was made. The amount 
of the tax previously determined shall be 
(1) the tax shown by the taxpayer, with 
respect to whom the error was made, upon 
his return for such taxable year, increased 
by the amounts previously assessed (or col- 
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lec.ted without assessment) as deficiencies, 
and decreased by the amounts previously 
abated, credited, refunded, or otherwise re¬ 
paid in respect of such tax; or (2) if no 
amount was shown as the tax by such tax¬ 
payer upon his return, or If no return was 
made by such taxpayer, then the amounts 
previously assessed (or collected without as¬ 
sessment) as deficiencies, but such amounts 
previously assessed, or collected without as¬ 
sessment. shall be decreased by the amounts 
previously abated, credited, refunded, or 
otherwise repaid in respect of such tax. 
There shall then be ascertained the increase 
or decrease in the tax previously deter¬ 
mined which results solely from the correct 
exclusion, Inclusion, allowance, disallow¬ 
ance. recognition, or nonrecognition, of the 
item, inclusion, deduction, credit, gain, or 
loss, which was the subject of the error. 
The amount so ascertained (together with 
any amounts wrongfully collected, as addi¬ 
tions to the tax or interest, as a result of 
such error) shall be the amount of the ad¬ 
justment under this section. 

Art. 820 (d)~l. Ascertainment of 

amouJit of adjustment .—The amount of 
the adjustment shall be ascertained as 
follows: 

(1) The tax previously determined for 
the taxpayer as to whom the error was 
made, for the taxable year with re¬ 
spect to which the error was made, must 
first be ascertained. This may be the 
amount of tax shown on the taxpayer's 
return, but if any changes in that 
amount have been made they must be 
taken into account. In such cases the 
tax previously determined will be the 
tax shown on the return, increased by 
any amounts previously assessed (or col¬ 
lected without assessment) as deficien¬ 
cies, and decreased by any amounts pre¬ 
viously abated, credited, refunded or 
otherwise repaid in respect of such tax. 
If no amount was shown as the tax upon 
the return, or if no return was made, 
the tax previously determined will be 
the sum of the amounts previously as¬ 
sessed, or collected without assessment, 
as deficiencies, decreased by any 
amounts previously abated, credited, or 
otherwise repaid in respect of such tax. 

The tax previously determined may 
consist of tax for any taxable year be¬ 
ginning after December 31, 1931, im¬ 
posed by Title I, Title IA, section 602 
of Title in, of the Revenue Act of 
1938, by the corresponding provisions of 
prior Revenue Acts, by Title m of the 
Revenue Act of 1936, or by any one or 
more of such provisions. 

(2) After the tax previously deter¬ 
mined has been ascertained a recom¬ 
putation must then be made to ascer¬ 
tain the increase or decrease in tax, 
if any, resulting from the correction of 
the error. The difference between the 
tax previously determined and the 
tax as recomputed after correction of 
the error will be the amount of the 
adjustment. 

With the exception of the items upon 
which the tax previously determined was 
based and the item or items with re¬ 
spect to which the error was made, no 
other item shall be considered in com¬ 
puting the amount of the adjustment. 
If the treatment of any item upon which 


the tax previously determined was based, 
or if the application of any provisions 
of the internal revenue laws with re¬ 
spect to such tax, depends upon the 
amount of income (e. g., charitable con¬ 
tributions, foreign tax credit, earned in¬ 
come credit), readjustment in these 
particulars will be necessary as part 
of the recomputation in conformity 
with the change in the amount of the 
income which results from the correct 
treatment of the item or items in re¬ 
spect of which the error was made. 

Any interest or additions to the tax 
collected as a result of the error shall 
be taken into account in determining 
the amount of the adjustment. 

Example: For the taxable year 1936 a 
married man with no dependents, who 
kept his books on the cash receipts and 
disbursements basis, filed a return dis¬ 
closing gross income of $42,000, deduc¬ 
tions amounting to $12,000, and a net 
income of $30,000. Included among 
other items in the gross income were sal¬ 
ary in the amount of $15,000 and rents 
accrued but not yet paid in the amount 
of $5,000. During the taxable year he 
donated $10,000 to the American Red 
Cross and in his return claimed a deduc¬ 
tion of $5,294.12 on account thereof, rep¬ 
resenting the maximum deduction 
allowable under the 15 per cent limita¬ 
tion imposed by section 23 (o). Revenue 
Act of 1936. In computing his net 
income he omitted interest income 
amounting to $6,000 and neglected to 
take a deduction for interest paid in the 
amount of $4,500. The return disclosed 
a tax liability of $3,565, which was 
assessed and paid. After the expiration 
of the period of limitations upon the 
assessment of a deficiency or the allow¬ 
ance of a refund for 1936, the Commis¬ 
sioner included the item of rental in¬ 
come amounting to $5,000 in the tax¬ 
payer’s gross income for the year 1937 
and asserted a deficiency for that year. 
As a result of a final decision of the 
Board of Tax Appeals sustaining the de¬ 
ficiency for 1937, an adjustment is au¬ 
thorized for the year 1936. The amount 
of the adjustment is computed as 
follows: 


Tax previously determined for 

1936..$3,565.00 

Net Income for 193£ upon which 
tax previously determined was 

based..... 30,000.00 

Less: Rents erroneously included. 5,000.00 


Balance_ 25,000.00 

Adjustment for contributions 

(add 15 per cent of $5,000)_ 750.00 


Net income as adjusted_ 25.750.00 


Tax as recomputed_ 2. 646. 50 

Tax previously determined-.. 3,565.00 


Difference_ 918. 50 

Amount of adjustment to be re¬ 
funded or credited_ 918.50 


In accordance with the provisions of sec¬ 
tion 820 (d), the recomputation to de¬ 
termine the amount of the adjustment 


does not take into consideration the 
item of $6,000 representing interest re¬ 
ceived, which was omitted from gloss in¬ 
come, or the item of $4,500 representing 
interest paid, for which no deduction 
was allowed. 

[Section 820 (e) of the Revenue Act of 1938J 

| Sec. 820. Mitigation of effect of limita¬ 
tion and other provisions in income tax 
cases . | 

(e) Adjustment unaffected by other items, 
etc. —The amount to be assessed and col¬ 
lected In the same manner as a deficiency, 
or to be refunded or credited In the same 
manner as an overpayment, under this 
section, shall not be diminished by any 
credit or set-off based upon any item, in¬ 
clusion, deduction, credit, exemption, gain, 
or lass other than the one which was ibe 
subject of the error. Such amount, if paid, 
shall not be recovered by a claim or suit for 
refund or suit for erroneous refund based 
upon any Item, inclusion, deduction, credit, 
exemption, gain, or loss other than the one 
which was the subject of the error. 

Art. 820 <e)-l. Effect of other items 
on amount of adjustment .—The amount 
of the adjustment ascertained under sec¬ 
tion 820 (d) shall not be diminished by 
any credit or set-off based upon any 
item, inclusion, deduction, credit, exemp¬ 
tion, or gain or loss with respect to the 
year as to which the error was made. 

Example (1): In the example set forth 
in article 820 (d), if. after the amount of 
the adjustment has been ascertained, the 
taxpayer filed a refund claim for the 
amount thereof, the Commissioner could 
not diminish the amount of that claim 
by offsetting against it the amount of 
tax which should have been paid with 
respect to the $6,000 interest item 
omitted from gross income for the year 
1936; nor could the court, if suit were 
brought on such claim for refund, offset 
against the amount of the adjustment 
the amount of tax which should have 
been paid with respect to such interest. 

Example (2): Assume that a taxpayer 
included in his gross income for the year 
1936 an item which should have been 
included in gross income for the year 
1935. After expiration of the period of 
limitations upon the assessment of a 
deficiency or the allowance of a refund 
for 1935 the taxpayer filed a claim for 
refund for the year 1936 on the ground 
that such item was not properly includ¬ 
ible in gross Income for that year. The 
claim for refund was allowed by the 
Commissioner and as a result of such 
determination an adjustment was au¬ 
thorized under section 820 with respect 
to the tax for 1935. If, in such case, 
the Commissioner issued a notice of de¬ 
ficiency for the amount of the adjust¬ 
ment and the taxpayer contested the 
deficiency before the Board of Tax Ap¬ 
peals, the taxpayer could not in such 
proceeding claim an offset based upon 
his failure to take an allowable deduc¬ 
tion for the year 1935; nor could the 
Board of Tax Appeals in its decision 
offset against the amount of the adjust¬ 
ment any overpayment for the year 1935 
resulting from the failure to take such 
deduction. 
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11 the Commissioner has refunded the 
amount of an adjustment under section 
820, the amount so refunded may not 
subsequently be recovered by the Com¬ 
missioner in a suit for erroneous refund 
based upon any item, inclusion, deduc¬ 
tion, credit, exemption, gain, or loss 
(other than the one which was the sub¬ 
ject of the error) with respect to the 
year as to which the error was made. 

Example (3 ): In the example set forth 
in article 820 (d), if the Commissioner 
had refunded the amount of the adjust¬ 
ment, no part of the amount so refunded 
could subsequently be recovered by the 
Commissioner by a suit for erroneous re¬ 
fund based on the ground that there 
was no overpayment for 1936, as the 
taxpayer had failed to include in gross 
income the $6,000 item of interest re¬ 
ceived in that year. 

If the Commissioner has assessed and 
collected the amount of an adjustment, 
no part thereof may be recovered by the 
taxpayer in any suit for refund based 
upon any item, inclusion, deduction, 
credit, exemption, gain or loss (other 
than the one which was the subject of 
the error) with respect to the year as to 
which the error was made. 

Example (.4 ): In example (2) in this 
article, if the taxpayer had paid the 
amount of the adjustment, he could not 
subsequently recover any part of such 
payment in a suit for refund based upon 
his failure to take an allowable deduc¬ 
tion for the year 1935. 

If the amount of the adjustment is 
considered as an overpayment, it may 
be credited, under the applicable law 
and regulations thereunder, against any 
income or excess-profits tax, or install¬ 
ment thereof, due from the taxpayer. 
Likewise, if the amount of the adjust¬ 
ment is considered as a deficiency, any 
overpayment by the taxpayer of income 
or excess-profits tax may be credited 
against the amount of such adjustment 
in accordance with the applicable law 
and regulations thereunder. (See sec¬ 
tion 322 of the Revenue Act of 1938 and 
corresponding provisions of prior Rev¬ 
enue Acts.) Accordingly, it may be pos¬ 
sible in one transaction between the 
Commissioner and the taxpayer to set¬ 
tle the taxpayer’s tax liability for the 
year with respect to which the deter¬ 
mination is made and to make the ad¬ 
justment under section 820 for the year 
with respect to which the error was 
made. 

[Section 820 (f) of the Revenue Act of 19381 

(Sec. 820. Mitigation of effect of limita - 
tion and other provisions in income tax 

cases.] 

Mo adjustment for gears prior to 
ac U us tanent shall be made under 
this section in respect of any taxable year 
beginning prior to January 1, 1932. 

Art. 820 (f)-l. No adjustment for 
years prior to 1932 .—Where the year 
with respect to which the error was 
made is a taxable year beginning prior 
No. 29-ii 


to January 1, 1932, no adjustment is 
authorized under section 820. 

Milton E. Carter, 

Acting Comvmissianer of 
Internal Revenue . 
Approved August 23, 1938. 

Roswell Maghl. 

Acting Secretary of the Treasury. 

Excess-Profits Tax Regulations 
Treasury Decision 4829—Excess-Profits 
Tax 

Regulations relating to the excess- 
profits tax imposed by section 602 of the 
Revenue Act of 1938. 

To Collectors of Internal Revenue and 

Others Concerned: 

Paragraph A. Section 601 (Title m— 
Capital Stock and Excess-Profits Taxes) 
of the Revenue Act of 1938, enacted May 
28, 1938 (Public, No. 554, Seventy-fifth 
Congress, chapter 289. third session), 
provides: 

Sec. 601. Capital stock tax. —(a) For each 
year ending June 30. beginning with the 
year ending June 30. 1938, there is hereby 
Imposed upon every domestic corporation 
with respect to carrying on or doing busi¬ 
ness for any part of such year an excise 
tax of $1 for each $1,000 of the adjusted 
declared value of its capital stock. 

(b) For each year ending June 30, begin¬ 
ning with the year ending June 30, 1938, 
there is hereby imposed upon every foreign 
corporation with respect to carrying on or 
doing business in the United States for any 
part of such year an excise tax equivalent 
to $1 for each $1,000 of the adjusted de¬ 
clared value of capital employed in the 
transaction of Its business in the United 
States. 

(c) The taxes Imposed by this section 
shaU not apply— 

(1) to any corporation enumerated in 
section 101 of this Act; 

(2) to any insurance company subject to 
the tax imposed by section 201, 204, or 207 
of this Act. 

(d) Every corporation liable for tax under 
this section shall make a return under oath 
within one month after the close of the year 
with respect to which such tax is imposed 
to the coUector for the district in which is 
located its principal place of business or, 
if it has no principal place of business in 
the United States, then to the coUector at 
Baltimore, Maryland. Such return shall con¬ 
tain such information and be made in such 
manner as the Commissioner with the ap¬ 
proval of the Secretary may by regulations 
prescribe. The tax shall, without assess¬ 
ment by the Commissioner or notice from 
the collector, be due and payable to the 
coUector before the expiration of the period 
for filing the return. If the tax is not paid 
when due. there shall be added as part of 
the tax interest at the rate of 6 per centum 
per annum from the time when the tax 
became due until paid. AU provisions of 
law (including penalties) applicable in re¬ 
spect of the taxes imposed by section 600 
of the Revenue Act of 1926 shall, insofar 
as not Inconsistent with this section, be ap¬ 
plicable In respect of the taxes imposed by 
this section. The Commissioner may extend 
the time for making the returns and paying 
the taxes imposed by this section, under 
such rules and regulations as he may pre¬ 
scribe with the approval of the Secretary, 
but no such extension shall be for more 
than sixty days. 

(e) Returns required to be filed for the 
purpose of the tax imposed by this section 
shall be open to inspection in the same 
manner, to the same extent, and subject to 


the same provisions of law. including pen¬ 
alties. as returns made under Title II of 
the Revenue Act of 1926 

(f) (1) The adjusted declared value shaU 
be determined with respect to three-year 
periods beginning with the year ending 
June 30, 1938. and each third year there¬ 
after. The first year of each such three- 
year period, or, in case of a corporation not 
subject for such year to the tax imposed 
by this section, the first year of such three- 
year period for which the corporation is 
subject to the tax, shall constitute a "dec¬ 
laration year." 

(2) For each declaration year the adjusted 
declared value shall be the value, as de¬ 
clared by the corporation in its return for 
such declaration year (which declaration of 
value cannot be amended), as of the close 
of its last income-tax taxable year ending 
with or prior to the close of such declara¬ 
tion year (or as of the date of organiza¬ 
tion in the case of a corporation having 
no income-tax taxable year ending with or 
prior to the close of such declaration year). 

(3) For each year of any three-year period 
subsequent to the declaration year, the ad¬ 
justed declared value in the case of a do¬ 
mestic corporation shall be the value de¬ 
clared in the return for the declaration 
year plus— 

(A) the cash, and the fair market value of 
property, paid in for stock or shares. 

(B) paid-in surplus and contributions to 
capital, 

(C) its net income, 

CD) Its income wholly exempt from Fed¬ 
eral Income tax, and 

(E) the amount, if any, by which the 
deduction for depletion exceeds the amount 
which would be allowable if computed with¬ 
out regard to discovery value or to percent¬ 
age depletion, under section 114 (b) (2). 
(3). or (4) of this Act or a corresponding 
section of a later Revenue Act; 

and minus— 

(i) the cash, and the fair market value 
of property, distributed to shareholders. 

(ii) the amount disallowed as a deduction 
by section 24 (a) (5) of this Act or a cor¬ 
responding provision of a later Revenue Act. 
and 

(ill) the excess of the deductions allow¬ 
able far income tax purposes over its gross 
income. 

(4) The adjustments provided In para¬ 
graph (8) shall be made for each income- 
tax taxable year included in the three-year 
period from the date as of which the value 
was declared in the return for the declara¬ 
tion year to the close of the last income-tax 
taxable year ending with or prior to the 
close of the year for which the tax is im¬ 
posed by this section. The amount of such 
adjustment for each such year shall be 
computed (on the basis of a separate re¬ 
turn ) according to the income tax law 
applicable to such year. 

(5) For each year of any three-year 
period subsequent to the declaration year, 
the adjusted declared value in the case of a 
foreign corporation shall be the value de¬ 
clared in the return for the declaration year 
adjusted (for the same income-tax taxable 
years as in the case of a domestic corpora¬ 
tion), in accordance with regulations pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary, to reflect Increases or 
decreases in the capital employed in the 
transaction of its business in the United 
8tatcs. 

(6) The capital-stock tax year beginning 
with or within an income-tax taxable year 
within which bankruptcy or receivership, 
due to insolvency, of a domestic corpora¬ 
tion, is terminated shall constitute a decla¬ 
ration year. In such case the adjusted de¬ 
clared value for any subsequent year of the 
three-year period shall be determined on 
the basis of the value declared in the return 
for such declaration year. 
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(g) For the purpose of the tax Imposed 
by this section there shall be allowed In 
the case of a corporation organized under 
the China Trade Act, 1922. as a credit 
against the adjusted declared value of its 
capital stock, an amount equal to the pro¬ 
portion of such adjusted declared value 
which the par value of the shares of stock 
of the corporation, owned on the last day 
of the taxable year by (1) persons resident 
in China, the United States, or possessions 
of the United States, and (2) individual 
citizens of the United States or China wher¬ 
ever resident, bears to the par value of the 
whole number of shares of stock of the 
corporation outstanding on such date. For 
the purposes of this subsection shares of 
stock of a corporation shall be considered to 
be owned by the person in whom the equi¬ 
table right to the income from such shares 
Is in good faith vested; and as used in this 
subsection the term "China” shall have the 
same meaning as when used in the China 
Trade Act, 1922. 

(h) The capital stock tax imposed by sec¬ 
tion 105 of the Revenue Act of 1935, as 
amended, shall not apply to any taxpayer 
with respect to any year after the year 
ending June 30, 1937. 

Par. B. Section 602 (Title m) of the 
Revenue Act of 1938 provides: 

Sec. 602. Excess-profits tax. —(a) If any 
corporation is taxable under section 601 with 
respect to any year ending June 30, there 
Is hereby imposed upon its net Income for 
the Income-tax taxable year ending after 
the close of such year, an excess-profits tax 
equal to the sum of the following: 

6 per centum of such portion of its net 
inoome for such income-tax taxable year as 
is in excess of 10 per centum and not in 
excess of 15 per centum of the adjusted 
declared value; 

12 per centum of such portion of its net 
income for such income-tax taxable year as 
is in excess of 15 per centum of the adjusted 
declared value. 

(b) The adjusted declared value shall be 
determined as provided in section 601 as of 
the close of the preceding income-tax tax¬ 
able year (or as of the date of organization 
if it had no preceding income-tax taxable 
year). If the income-tax taxable year in 
respect of which the tax under this section 
is imposed is a period of less than 12 months, 
such adjusted declared value shall be re¬ 
duced to an amount which bears the same 
ratio thereto as the number of months in 
the period bears to 12 months. For the 
purposes of this section the net income shall 
be the same as the net income for income- 
tax purposes for the year in respect of which 
the tax under this section is imposed, com¬ 
puted without the deduction of the tax im¬ 
posed by this section, but with a credit 
against net income equal to the credit for 
dividends received provided in section 26 

(b) of this Act. 

(c) All provisions of law (including pen¬ 
alties) applicable in respect of the taxes 
imposed by Title I of this Act shall, inso¬ 
far as not inconsistent with this section, 
be applicable in respect of the tax Imposed 
by this section, except that the provisions 
of section 131 of that title shall not be 
applicable. 

(d) The excess-profits tax imposed by 
section 106 of the Revenue Act of 1935, as 
amended, shall not apply to any taxpayer 
with respect to any income-tax taxable year 
ending after June 30, 1938. 

Par. C. Section 53 (Title I) of the 
Revenue Act of 1938 provides: 

Sec. 53. Time and place for filing returns — 
(a) Time for filing .—(1) General rule. —Re¬ 
turns made on the basis of the calendar 
year shall be made on or before the 15th 
day of March following the close of the 
calendar year. Returns made on the basis 
of a fiscal year shaU be made on or before 
the 15th day of the third month foUowing 
the close of the fiscal year. 


(2) Extension of time. —The Commissioner 
may grant a reasonable extension of time 
for filing returns, under such rules and reg¬ 
ulations as he shall prescribe with the ap¬ 
proval of the Secretary. Except in the case 
of taxpayers who are abroad, no such exten¬ 
sion shall be for more than six months. 

(b) To whom return made .—(1) Indi¬ 
viduals. —Returns (other than corporation 
returns) shall be made to the collector for 
the district in which is located the legal 
residence or principal place of business of 
the person making the return, or, if he has 
no legal residence or principal place of busi¬ 
ness in the United States, than to the col¬ 
lector at Baltimore, Maryland. 

(2) Corporations. — Returns of corpora¬ 
tions shall be made to the collector of the 
district in which is located the principal 
place of business or principal office or 
agency of the corporation, or, if it has no 
principal place of business or principal office 
or agency in the United States, then to the 
coUector at Baltimore. Maryland. 

Par. D. Section 145 (Title I) of the 
Revenue Act of 1938 provides: 

Sec. 145. Penalties. —(a) Any person re¬ 
quired under this title to pay any tax. or 
required by law or regulations made under 
authority thereof to make a return, keep 
any records, or supply any Information, for 
the purposes of the computation, assess¬ 
ment, or collection of any tax Imposed by 
this title, who willfully fails to pay such 
tax, make such return, keep such records, 
or supply such information, at the time or 
times required by law or regulations, shaU, 
in addition to other penalties provided by 
law, be guilty of a misdemeanor and. upon 
conviction thereof, be fined not more than 
$10,000. or imprisoned for not more than 
one year, or both, together with the costs 
of prosecution. 

(b) Any person required under this title 
to collect, account for, and pay over any 
tax imposed by this title, who willfully falls 
to collect or truthfully account for and pay 
over such tax, and any person who willfully 
attempts in any manner to evade or defeat 
any tax imposed by this title or the pay¬ 
ment thereof, shall, in addition to other 
penalties provided by law. be guilty of a 
felony and. upon conviction thereof, be fined 
not more than $10,000, or imprisoned for 
not more than five years, or both, together 
with the costs of prosecution. 

(c) The term "person" as used in this sec¬ 
tion Includes an officer or employee of a 
corporation or a member or employee of a 
partnership, who as such officer, employee, 
or member is under a duty to perform the 
act in respect of which the violation occurs. 

(d) For penalties for failure to file in¬ 
formation returns with respect to foreign 
personal holding companies and foreign cor¬ 
porations, see section 340. 

Par. E. Section 62 (Title I) of the 
Revenue Act of 1938 provides: 

Sec. 62. Rules and regulations. —The Com¬ 
missioner. with the approval of the Secre¬ 
tary, shall prescribe and publish all need¬ 
ful rules and regulations for the enforce¬ 
ment of this title. 

Pursuant to the above-quoted provi¬ 
sions and other provisions of the in¬ 
ternal revenue laws, the following 
regulations are hereby prescribed with 
respect to the excess-profits tax imposed 
by the Revenue Act of 1938: 

Article 1. Definitiotis .— As used in 
these regulations, the term— 

(a) “Adjusted declared value” means 
in the case of a domestic corporation 
the adjusted declared value of its capital 
stock as determined under section 601 of 
the Revenue Act of 1938, and the regu¬ 
lations issued respecting the capital 


stock tax imposed by that section and 
in the case of a foreign corporation the 
adjusted declared value of capital em¬ 
ployed in the transaction of its busi¬ 
ness in the United States as determined 
under such section and the regulations 
issued in reference thereto. 

(b) “Tax” except as otherwise indi¬ 
cated. means the excess-profits tax im¬ 
posed by section 602 of the Revenue Act 
of 1938. 

(c) “Income-tax taxable year” means 
the calendar year, the fiscal year ending 
during such calendar year, or the frac¬ 
tional part of a year, upon the basis of 
which the corporation’s net income is 
computed and for whiqh its income tax 
returns are made for Federal income tax 
purposes. 

id) “Net income” means (1) “net in¬ 
come” within the contemplation of sec¬ 
tion 21 of the Revenue Act of 1936, or 
(2) in the case of an income-tax tax¬ 
able year governed by the Revenue Act 
of 1938. “net income” within the con¬ 
templation of section 21 of the Revenue 
Act of 1938. Neither the amount of 
income tax imposed by the Revenue Act 
of 1936 or the Revenue Act of 1938, nor 
the amount of the excess-profits tax im¬ 
posed by the Revenue Act of 1935, as 
amended, or the Revenue Act of 1938, 
shall be deducted from net income in 
computing the excess-profits tax and 
none of the credits allowed corporations 
against net income for income tax pur¬ 
poses are applicable in respect of the 
excess-profits tax except the credit 
against net income equal to the credit 
for dividends received provided in sec¬ 
tion 26 (b) of the Revenue Act of 1936 
and in section 26 (b) of the Revenu 2 
Act of 1938. 

Art. 2. Scope of tax. —The excess- 
profits tax, imposed by section 602 of 
the Revenue Act of 1938, is imposed upon 
the net income of every corporation for 
each income-tax taxable year ending 
after the close of any year ending June 
30 in respect of which the corporation 
is subject to the capital stock tax im¬ 
posed by section 601 of that Act. 

Art. 3. Measure and rate of tax — (a) 
Domestic and foreign corporations. —The 
tax is imposed in an amount equal to 
the sum of (1) 6 percent of such portion 
of the corporation’s net income for the 
income-tax taxable year as is in excess 
of 10 percent and not in excess of 15 
percent of the adjusted declared value 
plus (2) 12 percent of such portion of its 
net income for the income-tax taxable 
year as is in excess of 15 percent of the 
adjusted declared value, as of the close 
of the last preceding income-tax taxable 
year (or as of the date of organization 
if the corporation had no preceding in¬ 
come-tax taxable year). 

(b) Adjusted declared value. —No var¬ 
iation is permitted between the adjusted 
declared value set forth in the corpora* 
tion’s capital stock tax return and the 
adjusted declared value set forth in its 
excess-profits tax return, except that in 
the case of an excess-profits tax return 
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for an income-tax taxable year which 
Is a period of less than 12 months the 
adjusted declared value set forth in its 
capital stock tax return shall be reduced 
to an amount which bears the same 
ratio thereto as the number of months 
in the period bears to 12 months. The 
first return of a corporation covering 
the part of a year in which it was incor¬ 
porated, or the final return of a cor¬ 
poration covering the part of the year in 
which it was dissolved, is a return for 
12 months and not for a period of less 
than 12 months, for the purposes of this 
Treasury decision. 

Art. 4. Method of computation, ex- 
ample. —The application of the provi¬ 
sions of article 3 of these regulations 
may be illustrated generally by the fol¬ 
lowing example: 

Example: The M Corporation, the in¬ 
come-tax taxable year of which is the 
calendar year, is subject to the capital 
stock tax imposed by section 601 of the 
Revenue Act of 1938 for the year ending 
June 30, 1938. The value declared in 
its capital stock tax return for the year 
ending June 30, 1938, of its capital stock 
as of the close of its preceding income- 
tax taxable year (the calendar year 
1937) is $100,000. The net income of 
the corporation for the calendar year 
1938, determined under the Revenue Act 
of 1938, is $25,000. (The net income for 
income-tax taxable years beginning 
after December 31, 1937, shall be deter¬ 
mined under the Revenue Act of 1938.) 
During its taxable year the corporation 
received dividends from corporations 
subject to taxation under Title I of the 
Revenue Act of 1938, amounting to 
$5,000. The excess-profits tax for the 
calendar year 1938 is $990, computed as 
follows: 

Net Income for calendar year 1938__ $25,000 

Less: 

Credit for dividends received (85 


percent of $5,000)_ 4,250 

Balance of net Income_ 20. 750 

Less: 


10 percent of the value declared 
In the capital stock tax return 
for the year ending June 30, 

1938, of the capital stock as of 
December 31, 1937 (10 percent 
of $100.000).-. 10,000 


Net Income subject to excess- 
profits tax_ 10.750 

Less: 

Amount taxable at 6 percent, por¬ 
tion of net income In excess of 
10 percent and not in excess of 
15 percent of the adjusted de¬ 
clared value of the capital stock 
as of December 31. 1937 ($15,000 


minus $10.000)_ 6,000 


Amount taxable at 12 percent- 6.750 


r— ■ 

Excess-profits tax at 6 percent (6 

percent of $5.000)_ 300 

Excess-profits tax at 12 percent (12 
percent of $5.750)_ 690 


Total excess-profits tax ($300 
plus $690) _ 


Art. 5. Returns. —Every corporation 
which is subject to the capital-stock tax 
imposed by section 601 of the Revenue 
Act of 1938, for any year shall make an 
excess-profits tax return for each in¬ 
come-tax taxable year which ends after 
the close of the year in respect of which 
it is subject to such capital stock tax. 
There is no provision in the Revenue 
Act of 1938 which authorizes the mak¬ 
ing of a consolidated return by an affil¬ 
iated group of corporations for the pur¬ 
pose of the excess-profits tax imposed 
by section 602 of that Act. Accordingly, 
every corporation which is liable for the 
making of an excess-profits tax return 
under section 602 of the Revenue Act of 
1938 (for any income-tax taxable year 
ending after June 30, 1938), whether or 
not such corporation is a member of an 
affiliated group of corporations, must 
make its excess-profits tax return and 
compute its net income separately, with¬ 
out regard to the provisions of section 
141 of the Revenue Act of 1938. 

The excess-profits tax return shall be 
made within the time prescribed for 
making the corporation's Federal income 
tax return for the income-tax taxable 
year, and shall be made to the collector 
of internal revenue to whom such income 
tax return is required to be made. 

Art. 6. Payment of tax. —The excess- 
profits tax for any income-tax taxable 
year shall be paid within the time pre¬ 
scribed for paying the Federal income 
tax for such taxable year. 

Art. 7. Credits against tax prohib¬ 
ited. —Foreign income and profits taxes 
may not be credited against the excess- 
profits tax imposed by section 602 of 
the Revenue Act of 1938. 

Art. 8. Determination of tax, assess¬ 
ment , collection. —The determination, 
assessment, and collection of the tax, 
and the examination of returns and 
claims in connection therewith, will be 
made under such procedure as may be 
prescribed from time to time by the 
Commissioner. 

Guy T. Helvering, 
Commissioner of Internal Revenue. 

Approved July 15, 1938. 

Roswell Magill, 

Acting Secretary of the Treasury. 

(F. R. Doc. 39—450: Filed. February 7. 1939; 

4:01 p. m.) 


(T. D. 48851 

Prescribing Regulations Under the 
Internal Revenue Code 

To Collectors of Internal Revenue and 
Others Concerned: 

All regulations (including all Treasury 
Decisions), prescribed by the Commis¬ 
sioner of Internal Revenue and approved 
by the Secretary of the Treasury, appli¬ 
cable under any provision of law on the 


(3) 

date of the enactment of the Internal 
Revenue Code, to the extent such provi¬ 
sion of law is superseded by the Code, are 
hereby prescribed under, and made appli¬ 
cable to, the provisions of the Code cor¬ 
responding to the provision of law so 
superseded, insofar as any such regula¬ 
tion is not inconsistent with the Code. 

These regulations are issued under au¬ 
thority of the provisions of section 3791 of 
the Internal Revenue Code and under 
such other provisions of the Code as cor¬ 
respond with the several provisions of 
law under which any regulation or Treas¬ 
ury Decision hereby prescribed and made 
applicable was issued. 

Guy T. Helvering, 

Commissioner . 

Approved, February II, 1939. 

H. Morgenthau, Jr. 

Secretary of the Treasury. 

|F. R. Doc. 39-518; Filed, February 11, 1939; 

1:53 p. m.) 


[T. D. 4886| 

Prescribing Regulations Relating to 
Taxes on Oleomargarine, Adulterated 
Butter and Process or Renovated But¬ 
ter. Under the Internal Revenue 
Code 

To Collectors of Internal Revenue and 
Others Concerned: 

Reguations 9, revised April, 1936,* as 
amended, relating to the taxes on oleo¬ 
margarine. adulterated butter, and proc¬ 
ess or renovated butter, prescribed by the 
Commissioner of Internal Revenue, and 
approved by the Secretary of the Treas¬ 
ury and the Secretary of Agriculture, are 
hereby prescribed under, and made ap¬ 
plicable to. Chapter 16, subchapter A and 
subchapter B, and Chapter 27, subchap¬ 
ter A, Parts I and n, of the Internal 
Revenue Code in so far as such regula¬ 
tions are not inconsistent with the Code. 

This Treasury Decision is issued under 
authority of the provisions of sections 
2325 and 3791 of the Internal Revenue 
Code and under such other provisions 
of the Code as correspond with the sev¬ 
eral provisions of law under which any 
regulation or Treasury Decision hereby 
prescribed and made applicable was 
issued. 

Guy T. Helvering. 

Commissioner. 

Approved as to Treasury Department: 
H. Morgenthau. Jr., 

Secretary of the Treasury. 
Approved as to Department of Agri¬ 
culture: 

H. A. Wallace, 

Secretary of Agriculture. 

(F. R. Doc. 39-519; Filed. February 11, 1939; 

2:11 p. m.) 


990 


* 1 F. R. 160. 
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TITLE 27—INTOXICATING J.IQUORS 

FEDERAL ALCOHOL ADMINISTRA¬ 
TION DIVISION 

Circular Letter Prescribing Form of 
Government Label* for Distilled 
Spirits (Revised) 1 

February 11, 1939. 

To all bottlers and importers of distilled 
spirits: 

Pursuant to section 32 of Regulations 
No. 5, Relating to Labeling and Advertis¬ 
ing of Distilled Spirits, the following form 
of “Government’* label is hereby pre¬ 
scribed for all classes and types of dis¬ 
tilled spirits. 


(1) CLASS AND TYPE 

(2) Alcoholic content. 

(3) Net contents. 

(4) Age (or storage) statement and per¬ 

centages. 

(5) Percentage of neutral spirits and 

name of commodity from which 
distilled. 

(6) Artificial or excessive coloring or 

flavoring. 

(7) State of distUlation. 


If all the mandatory information re¬ 
quired by section 32 (c) of Regulations 
No. 5 * 3 appears on the brand label, in the 
manner and form prescribed by the regu¬ 
lations, no separate “Government” label 
need be used. The “Government” label, 
however, if used, shall be prepared in the 
precise form above prescribed, except 
that, at the option of the bottler, the 
statement of alcoholic content and the 
statement of net contents may appear on 
the same line, if separated by a wide 
space. If any of the prescribed state¬ 
ments. as itemized above, are not applica¬ 
ble to the particular product to which the 
label is to be affixed (such as “Artificial or 
excessive coloring or flavoring”), or if any 
such statement is not authorized by the 
Regulations to appear upon the label of 
any particular products, all references 
thereto shall be omitted. In the event 
that any such statement is omitted, 
however, all other statements, applicable 
to the particular product, shall appear in 
the form above prescribed, and in the 
order specified. 

The words “Government label” or 
“Federal Alcohol Administration label” 
or similar words shall not be printed or 
otherwise stated on any label for dis¬ 
tilled spirits. The label herein pre¬ 
scribed shall contain only the manda¬ 
tory information above enumerated, and 
no other printed or graphic matter shall 
appear thereon. However, if the bottler 
desires to use a back label containing 
printed or graphic matter which does 
not conflict with the Regulations, the 
mandatory label information may be 
stated on such label, if it is stated either 
at the top or the bottom of the label in 
the manner and form herein prescribed 
and is separated by a heavy line or a 
wide space from all other matter ap¬ 
pealing on such label. 


• »1F.R. 104. 

3 1 F. R. 95. 


part n 

Manner of Stating Mandatory Informa - 
tion 

The mandatory information required 
to appear upon the “Government” label 
shall be stated in the following manner: 

(1) Class and type .—(a) The class 
and the type of the distilled spirits shall 
be stated in conformity with the re¬ 
quirements of section 34, and in all in¬ 
stances in which there is required to 
appear upon the brand label a state¬ 
ment with respect to the composition or 
origin of the product, such statement of 
composition or origin shall likewise ap¬ 
pear upon the “Government” label, in 
direct conjunction with the class and 
type designation, e. g., “Manhattan 
Cocktail—The distilled spirits used are 
all straight rye whiskey” “Branorum— 
A blend of 50% brandy and 50% rum” 
“Whiskey—A blend of 50% Irish whiskey 
10 years old and 50% straight bourbon 
whiskey 2 years old.” 

(b) In the case of whiskey, and 
American type whiskey, produced on or 
after March 1, 1938, which, in whole or 
in part, is treated with ‘ wood chips 
through percolation, or otherwise, dur¬ 
ing distillation, rectification, or storage, 
there shall be stated in direct conjunc¬ 
tion with the class and type designation 
the phrase “Colored and flavored with 
wood chips.” 

(c) In the case of “whiskey” produced 
in the United States on or after March 
1, 1938, and stored in reused cooperage, 
which has been distilled at not exceed¬ 
ing 160° proof from a fermented mash 
of not less than 51% rye grain, corn 
grain, wheat grain, malted barley grain, 
or malted rye grain, respectively, there 
shall be stated in direct conjunction 
with the class and type designation, in 
uniform lettering not greater than one- 
half the size of such designation, “Dis¬ 
tilled from Rye (or Bourbon, Wheat, 
Malt, or Rye Malt) Mash”, as the case 
may be. 

(2) Alcoholic content. —Except in the 

case of cordials and liqueurs, alcoholic 
content shall be stated in degrees of 
proof, as follows: “_proof.” 

In the case of cordials and liqueurs, 
alcoholic content may be stated by de¬ 
grees of proof or percentage of volume, 

as follows: “_proof” or “_% 

alcohol by volume.” 

(3) Net contents. —The net contents, 
unless blown in the bottle, shall be 
stated as follows: 

If 1 pint, 1 quart, or 1 gallon, the 
net contents shall be so stated. 

If less than a pint, the net contents 
shall be stated in fractions of a pint; 
as for example pint.” 

If more than a pint, but less than a 
quart, the net contents shall be stated 
in fractions of a quart; as for example 
quart.” 

If more than a quart, but less than 
a gallon, the net contents shall be stated 
in fractions of a gallon; as for example 
"Vz gallon.” 


All fractions shall be expressed in 
their lowest denomination. If blown in 
a bottle, net contents need not be stated. 

(4) Age (or storage ) statements » and 
percentages. —(a) In the case of neutral 
spirits, gin, liqueurs, cordials, vodka, 
cocktails, gin fizzes, highballs, bitters, 
and specialties, age statements are 
prohibited. 

(b) In the case of rum, brandy, co¬ 
gnac, Scotch whiskey, Irish whiskey, 
Canadian whiskey, and American 
straight whiskey, bottled in bond, age 
statements are optional. When such 
statements are used, they shall appear 
in the precise form prescribed in sec¬ 
tion 39 of Regulations No. 5. 

(c) Except as provided in paragraph 
<b) above (and unless prohibited by sec¬ 
tion 32 (c) (10) of Regulations No. 5), 
there shall be stated in the case of all 
classes and types of whiskey the age or 
period of storage, and the percentages, 
in the precise form prescribed in sec¬ 
tion 39 of Regulations No. 5. 

(d) Regulations No. 5 define the term 
“age” to mean “the period during 
which, after distillation and before bot¬ 
tling, distilled spirits have been kept in 
oak containers, charred if for a whiskey 
of American type other than corn whis¬ 
key, straight corn whiskey, blended corn 
whiskey, or a blend of straight com 
whiskeys. In the case of American type 
whiskeys produced on or after July 1. 
1936, other than corn whiskey, straight 
corn whiskey, blended corn whiskey, and 
blends of straight com whiskey, ‘age* 
means the period during which the whis¬ 
key has been kept in charred new oak 
containers.” 

(5) Percentage of neutral spirits and 
name of commodity from which dis¬ 
tilled. —In the case of neutral spirits, 
only the name of the commodity from 
which distilled need be stated. Such 
statement shall be as follows: 


( grain 

cane products 
fruit 


or 


( Grain 
Cane products 
Fruit 


(neutral spirits) 
(alcohol) 


In the case of gin produced by a proc¬ 
ess of continuous distillation, only the 
name of the commodity from which dis¬ 
tilled need be stated. Such statement 
shall be as follows: 


( grain 

cane products 
fruit 

In the case of distilled spirits (other 
than cordials, liqueurs, and specialties) 
produced by blending or rectification, if 
neutral spirits are used therein, the per¬ 
centage of such neutral spirits and the 
name of the commodity from which dis¬ 
tilled shall be stated as follows: 


_% neutral sipirits distilled from 

(grain) (cane products) (fruit) or 
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- % (grain) (cane products) (fruit) 

neutral spirits. 

In the case of blended whiskey, spirit 
whiskey, blended Scotch type whiskey, 
or blended Irish type whiskey, as defined 
in the standards of identity, Regulations 
No. 5. the above statement shall appear 
in immediate conjunction with the re¬ 
quired age statement. 

(6) Artificial or excessive coloring or 
flavoring .—(a) The presence of beading 
oil in any type of whiskey shall be stated 
as follows: “Contains beading oil.” 

(b) In the case of any distilled spirits 
containing synthetic coloring material, 
or natural materials the primary con¬ 
tribution of which is color, as well as in 
the case of any distilled spirits so labeled 
as to convey a misleading impression 
that the color of the product is derived 
from a given source, the presence and 
origin of such coloring materials shall 
be indicated in the precise manner pre¬ 
scribed in section 38 (d) of Regulations 
No. 5. 

(c) In the case of distilled spirits other 
than cordials, liqueurs, gin, gin flizzes. 
highballs, and bitters containing, in the 
aggregate, coloring, blending, smoothing, 
or flavoring materials in excess of 2*^% 
by volume of such distilled spirits, the 
name and percentage by volume of each 
such material shall be stated, e. g., “Con¬ 
tains 4% sherry blending material.*’ 
This statement is required regardless of 
whether or not the use of such materials 
results in a change of the class or type 
designation under section 22 of Regula¬ 
tions No. 5. 

(7) State of distillation .—In the case 

of domestic whiskey and straight whis¬ 
key. if the product is not distilled in the 
State given in the address on the brand 
label, the State of distillation shall ap¬ 
pear as follows: “Distilled in_” 

<the blank shall be filled in with the 
name of the State in which the whiskey 
is distilled). 

part in 

Sample Government Label Forms 

For the information and guidance of 
all concerned, the following are sample 
forms of “Government” labels for the 
various classes and types of distilled 
spirits as defined in Regulations No. 5: 

(1) Alcohol (neutral spirits ).— 

[Class 1, Sec. 21, Art. n, Regulations No. 5| 

Statements 1, 2, 3, and 5 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 6 must 
appear if applicable. 

Sample Form 


ALCOHOL 
193 proof 
1 gallon 

Distilled from grain 


(2) Whiskey.— 

[Class 2. Sec. 21, Art. II, Regulations No. 5| 

Statements 1, 2, and 3 of the above- 
prescribed “Government” label form are 


required to be stated. Statement 4, re¬ 
lating to age, period of storage and 
percentages, must likewise appear, ex¬ 
cept where prohibited by section 32 (c) 
(10) of Regulations No. 5. Statements 
6 and 7 must appear if applicable. 

Sample Form 


WHISKEY 

Distilled from Rye mash 
Colored and flavored with wood chips 
93 proof 
1 pint 

This whiskey stored 6 months 
in reused cooperage 

Distilled in IUinois 


(3) Rye whiskey, bourbon whiskey, 
com whiskey, wheat whiskey, malt whis¬ 
key, rye malt whiskey .— 

[Class 2 (a). Sec. 21, Art. H. Regulations 
No. 51 

Statements 1. 2, and 3 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 4, re¬ 
lating to age, period of storage and per¬ 
centages, must likewise appear, except 
that such statement may not appear 
upon the label of any American rye 
whiskey, bourbon whiskey, wheat whis¬ 
key, malt whiskey, or rye malt whiskey, 
distilled on and after July 1, 1936 and 
prior to March 1, 1938, and stored in 
reused cooperage. Statements 6 and 7 of 
the above-prescribed “Government” la¬ 
bel form must appear if applicable. 

Sample Form 


RYE WHISKEY 
93 proof 
1 pint 

This whiskey is 9 months old 
Contains beading oil 
Distilled in Maryland 


(4) Straight whiskey, straight rye 
whiskey, straight bourbon whiskey, 
straight corn whiskey, straight wheat 
whiskey, straight malt whiskey, straight 
rye malt whiskey .— 

|Class 2 (b), (c), (d). (e), and (f). Sec. 21, 
Art. II, Regulations No. 5J 

Statements 1, 2. and 3 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 4 must 
be stated except for American bottled 
in bond whiskey, in which case it is 
optional. Statement 7 must appear if 
applicable. 

Sample Form 


STRAIGHT BOURBON WHISKEY 
100 proof 
1 pint 

This whiskey is 2 years and 6 months old 
DistlUed in Pennsylvania 

(5) Blended whiskey (whiskey — a 
blend), blended rye whiskey (rye whis¬ 


key—a blend), blended bourbon whiskey 
(bourbon whiskey —a blend), blended 
corn whiskey (corn whiskey —a blend), 
blended wheat whiskey {wheat whiskey — 
a blend), blended malt whiskey (malt 
whiskey—a blend) or blended rye malt 
whiskey {rye malt whiskey —a blend ).— 

[Class 2 (g) and (fa). Sec. 21. Art. H, 
Regulations No. 6[ 

Statements 1, 2. 3, and 4 of the above- 
prescribed “Government” label form are 
required to be stated. Statements 5 and 
6 must appear if applicable. 

Sample Form One 


BLENDED RYE WHISKEY 
90 proof 
1 quart 

The straight whiskey in this product is 
2 years old, 51% straight whiskey. 49% 
grain neutral spirits 


Sample Form Two 


BLENDED WHISKEY 
Colored and flavored with wood chips 
90 proof 
1 quart 

The straight whiskey In this product is 
2 years old. 20% straight whiskey. 30% 
other whiskey stored 6 months in re¬ 
used cooperage, 50% cane products 
neutral spirits 


(6) A blend of straight whiskeys 
{blended straight whiskeys ), a blend of 
straight rye whiskeys {blended straight 
rye whiskeys), a blend of straight bour¬ 
bon whiskeys (blended straight bourbon 
whiskeys), a blend of straight com whis¬ 
keys {blended straight corn whiskeys ), 
a blend of straight wheat whiskeys 
yblended straight wheat whiskeys), a 
blend of straight malt whiskeys (blended 
straight malt whiskeys), and a blend of 
straight rye malt whiskeys (blended 
straight rye malt whiskeys ).— 

|Class 2 (i). sec. 21, Art. n, Regulations 
No. 5) 

Statements 1. 2, 3. and 4 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 6 must 
appear if applicable. 

Sample Form 


BLENDED STRAIGHT CORN WHISKEYS 
95 proof 
4/5 quart 

The straight whiskeys in this 
product are 3 years or more old 


(7) Spirit whiskey .— 

[Class 2 (J). Sec. 21, Art. n. Regulations 
No. 5.) 

Statements 1. 2. 3. 4. and 5 of the 
above-prescribed ‘‘Government” label 
form are required to be stated. State¬ 
ment 6 must appear if applicable. 
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Sample Form 


SPIRIT WHISKEY 
80 proof 
1 pint 

The whiskey in this product is 4 months 
old: 107. whiskey, and 90% cane prod¬ 
ucts neutral spirits 

Contains beading oil 


(8) Scotch whiskey, blended Scotch 
whiskey (Scotch whiskey—a blend ),— 

[Class 2 (k), Sec. 21. Art. n. Regulations 
No. 6.[ 

Statements 1, 2, and 3 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 6 must 
appear if applicable. Statement 4 may, 
but need not, appear. 

Sample Form 


SCOTCH WHISKEY—A BLEND 
86.8 proof 
4/5 quart 
10 years old 


(9) Irish whiskey, blended Irish whis¬ 
key (Irish whiskey—a blend ).— 

[Class 2 (1), Sec. 21, Art. n. Regulations 
No. 6] 

Statements 1. 2, and 3 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 6 must 
appear if applicable- Statement 4 may, 
but need not, appear. 

Sample Form 


BLENDED IRISH WHISKEY 
90 proof 
4/5 quart 

This whiskey is 8 years old 


GO) Canadian whiskey, blended Cana¬ 
dian whiskey (Canadian whiskey—a 
blend ).— 

[Class 2 (m), Sec. 21, Art. n. Regulations 
No. 51 

Statements 1, 2, and 3 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 6 must 
appear if applicable. Statement 4 may, 
but need not, appear. 

Sample Form 


CANADIAN WHISKEY 
90 proof 
1 pint 

(11) Blended Scotch type whiskey 
(Scotch type whiskey—a blend ).— 

[Class 2 (n), Sec. 21. Art. II, Regulations 
No. 5J 

Statements 1, 2, 3, and 4 of the above- 
prescribed “Government” label form are 
required to be stated. Statements 5 and 
6 must appear if applicable. 


Sample Form 


BLENDED SCOTCH TYPE WHISKEY 
86 8 proof 
4/5 quart 

The malt whiskey in this product is 5 
years old: 50% malt whiskey, 50% grain 
neutral spirits 


(12) Blended Irish type whiskey (Irish 
type whiskey—a blend ).— 

[Class 2 (o). Sec. 21. Art. n, Regulations 
No. 5[ 

Statements 1, 2, 3, and 4 of the above- 
prescribed “Government” label form are 
required to be stated. Statements 5 and 
6 must appear if applicable. 

Sample Form 


BLENDED IRISH TYPE WHISKEY 
90 proof 
4/5 quart 

The malt whiskey in this product is 4 
years old; 50% malt whiskey, 50% 
other whiskey 10 months old 


(13) Distilled gin, compound gin .— 

Note.— This form to be used for “Dry gin", 
"London dry gin", "Hollands gin", "Geneva 
gin”, "Old Tom gin", “Tom gin", and “Buchu 
gin", further designated as "Distilled" or 
“Compound”, as the case may be. 

[Class 3. Sec. 21. Art. U. Regulations No. 6] 

Statements 1, 2, 3, and 5 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 6 must 
appear if applicable. 

Sample Form 


DISTILLED DRY GIN 
90 proof 
1 pint 

100% cane products neutral spirits 


(14) Brandy (Grape Brandy), Peach 
brandy „ Apricot brandy, Raisin brandy , 
Apple brandy (Applejack), Cherry bran¬ 
dy, Orange brandy, _ 

(other fruit) 

brandy, Cognac (Cognac brandy ), Dried 
Peach brandy. Dried Apricot brandy, 
Dried Apple brandy. Dried Cherry bran¬ 
dy, Dried Orange brandy, and Dried 

- brandy .— 

(other fruit) 

Note. —Other appropriate term may be used 
in place of word “Dried." 

[Class 4. Sec. 21, Art. II, Regulations No. 5] 

Statements 1, 2, and 3 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 6 must 
appear if applicable. Statement 4 may, 
but need not, appear. 

Sample Form 


GRAPE BRANDY 
90 proof 
1 pint 

This brandy is 2 years old 


(15) Rum, New England rum, Puerto 
Rico rum, Cuba rum, Demarara rum. 
Barbados rum, St. Croix rum. St. Thomas 
rum. Virgin Islands rum, Jamaica rum, 
Martinique rum, Trinidad rum, Haiti 
rum, San Domingo rum .— 

[Class 5, Sec. 21, Art. n, Regulations No. 5) 

Statements 1, 2. and 3 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 6 must 
appear if applicable. Statement 4 may, 
but need not, appear. 

Sample Form 


RUM 
90 proof 
1 pint 

(16)_ 

(Type designation) 
(Cordial) (Liqueur ).— 

Note. —Name of cordial may be preceded by 
word "Dry” if added sugar and dextrose are 
less than 10% by weight in the finished 
product. 

Words "Cordial" or "Liqueur" need not be 
stated to Indicate the class of distilled spirits 
which in fact are cordials or liqueurs, unless 
the Administrator finds that without a des¬ 
ignation of class, the type designation is one 
which does not clearly indicate to the con¬ 
sumer that the product is a cordial or liqueur. 
Cordials and liqueurs may not be designated 
as “distilled" or “compound.” 

[Class 6, Sec. 21, Art. n. Regulations No. 5) 

Statements 1, 2, and 3 of the above- 
prescribed “Government” label form are 
required to be stated. Statement 6 must 
appear if applicable. 

Sample Form 


BLACKBERRY CORDIAL 
30% alcohol by volume 
1 pint 

Color derived from blackberries and other 
fruits 


PART IV 

Certificates of Label Approval 

Articles IV and V of Regulations No. 5 
require that applications for “Certificates 
of label approval” be filed covering all 
labels affixed to domestically bottled dis¬ 
tilled spirits, and distilled spirits im¬ 
ported in bottles. However, except as 
provided below, no applications for "Cer¬ 
tificates of label approval” need be filed 
covering “Government” labels: 

(1) All labels on distilled spirits im¬ 
ported in bottles, including “Govern¬ 
ment” labels, must be submitted for 
approval. 

(2) All labels for domestically bottled 
highballs, cocktails, gin fizzes, specialty 
products, imitation products, and prod¬ 
ucts for which no standard of identity 
is prescribed in Regulations No. 5. in¬ 
cluding “Government” labels on such 
products, must be submitted for approval. 

(3) If the “Government” label on do¬ 
mestically bottled distilled spirits is 
superimposed upon another label bearing 
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other printed or graphic matter, such 
label must be submitted for approval. 
(seal! W. S. Alexander, 

Administrator. 

[P. R. Doc. 39-510; Piled. February 11, 1939; 
12:22 p. m.J 


TITLE 29—LABOR 

CHAPTER V—WAGE AND HOUR 
DIVISION 

Part 524 —Regulations Applicable to 

Employment of Handicapped Persons 

Pursuant to Section 14 of the Fair 

Labor Standards Act 

The following amendments to Regula¬ 
tions—Part 524—(Regulations Applica¬ 
ble to Employment of Handicapped Per¬ 
sons pursuant to Section 14 of the Fair 
Labor Standards Act of 1938) 1 are hereby 
issued. The first of said amendments 
amends Section 524.5. The second of 
said amendments amends Section 524.7. 
The third of said amendments amends 
Section 524.9. Said amendments shall 
become effective upon my signing the 
original and upon publication thereof in 
the Federal Register and shall be in 
force and effect until repealed by regula¬ 
tions hereafter made and published by 
me. 

Signed at Washington. D. C., this 8th 
day of February 1939. 

Elmer F. Andrews, 
Administrator. 

Sec. 524.5 Requirements for rates less 
than 75 per cent of applicable rate. No 
wage rate shall be fixed by the Adminis¬ 
trator or his authorized representative 
for a handicapped worker at less than 
75 per cent of the minimum wage ap¬ 
plicable under Section 6 unless after in¬ 
vestigation such lesser wage rate appears 
to be clearly justified.* 

Sec. 524.7 Conditions for granting or 
denying certificates. The descriptions of 
alleged handicaps must be in detail. 
Vague descriptions, such as “nervous con¬ 
dition”, “physically incapacitated”, etc., 
will not suffice. Furthermore, the alleged 
disability must be shown to be a specific 
handicap for the proposed employment: 
Many workers, such as watchmen, may 
be handicapped for other occupations but 
are not handicapped for the employment 
proposed for them. 

As a general rule, no Special Certificate 
will be issued 

(a) for a worker with temporary, or 
readily correctible, disabilities; 

(b) for a worker alleged to be slow or 
inexperienced, unless he is also handi¬ 
capped within the meaning of the Act 
and these Regulations; 

(c) where age alone is cited as a dis¬ 
ability for a worker under 65; (however, 


1 3 P. R. 2485. 2508, 2571. 2671 DI; 4 F. R. 
473. 485 DI. 

•(These Sections 524.5. 524.7 and 524.9, as 
amended February 8. 1939. issued under the 
authority contained in Section 14, 52 8tat. 


age in excess of 65 in and of itself does 
not necessarily render the worker handi¬ 
capped within the meaning of the Act 
and these Regulations); 

(d) for a worker (irrespective of 
handicap) whose piecework earnings 
are generally equal to or above the stat¬ 
utory minimum; 

(e) where the application indicates 
the Special Certificate is desired in 
order to obtain an exemption from Sec¬ 
tion 7 of the Act (i. e., maximum hours 
and overtime) since the Administrator 
has no power to grant such an exemp¬ 
tion under Section 14.* 

Sec. 524.9. Request for reconsidera¬ 
tion and petition for review, (a) Upon 
the submission of additional material 
facts an authorized representative of the 
Administrator may reconsider an ap¬ 
plication and may affirm, revise or re¬ 
verse his former action. 

(b) Any person aggrieved by the ac¬ 
tion of an authorized representative of 
the Administrator may within 15 days 
thereafter, or within such further time 
as the Administrator, for cause shown, 
may allow, file a petition for review by 
the Administrator of the action of the 
authorized representative of the Ad¬ 
ministrator and praying for such relief 
as is desired. If this petition is granted, 
all interested parties will be afforded an 
opportunity to be heard, either in sup¬ 
port or in opposition to the matters 
prayed for in the petition, or other pro¬ 
vision will be afforded interested parties 
to present their views. Should a public 
hearing be determined upon by the Ad¬ 
ministrator, a notice of its time, place 
and scope will be published in the Fed¬ 
eral Register and made public by a gen¬ 
eral press release at least 5 days before 
the date of such hearing. 

(c) Before any request or petition by 
any person or any proceeding for the 
cancellation or nullification of any Spe¬ 
cial Certificate for the employment of a 
handicapped worker will be considered 
by the Administrator or an authorized 
representative of the Administrator, rea¬ 
sonable notice of the time when and 
place where such petition or request is 
to be considered will be sent by registered 
mail to the handicapped worker and his 
employer named in such Special Certifi¬ 
cate, at their last known address or 
addresses.* 

(F. R. Doc. 39-523; Filed. February 13, 1939; 

11:31 a. m.) 


TITLE 31—MONEY AND FINANCE: 
TREASURY 

OFFICE OF THE SECRETARY 
|T. D. 4884| 

Prescribing Regulations Under the 
Internal Revenue Code 

February 11. 1939. 

To Collectors of Internal Revenue and 
others concerned: 

All regulations (including all Treas¬ 
ury Decisions), prescribed by, or under 


authority duly delegated by. the Secre¬ 
tary of the Treasury, applicable under 
any provision of law on the date of the 
enactment of the Internal Revenue Code, 
to the extent such provision of law is 
superseded by the Code, are hereby pre¬ 
scribed under, and made applicable to, 
the provisions of the Code corresponding 
to the provision of law so superseded, 
insofar as any such regulation is not in¬ 
consistent with the Code. 

These regulations are issued under 
authority of the provisions of sections 
1928, 2559 and 2606 of the Internal Reve¬ 
nue Code and under such other provi¬ 
sions of the Code as correspond with the 
several provisions of law under which 
any regulation or Treasury Decision 
hereby prescribed and made applicable 
was issued. 

H. Morgenthau. Jr., 
Secretary of the Treasury. 

|F. R. Doc. 39-517; Filed. February 11,1939; 

1:53 p. m.J 


[T. D. 4887| 

Prescribing Regulations Under the 
Internal Revenue Code 

To Collectors of Internal Revenue and 
Others Concerned: 

Regulations 85, as amended, issued un¬ 
der the provisions of section 8 of the Sil¬ 
ver Purchase Act of 1934, are hereby pre¬ 
scribed under, and made applicable to, 
the provisions of the Internal Revenue 
Code corresponding to the provisions of 
said section of the Silver Purchase Act 
of 1934 superseded by the Code, namely 
section 1805 of the Code, insofar as such 
regulations are not inconsistent with the 
Code. 

These regulations are issued under au¬ 
thority of the provisions of section 1805 
of the Internal Revenue Code and under 
such other provisions of the Code as cor¬ 
respond with the several provisions of 
law under which any regulation or Treas¬ 
ury Decision hereby prescribed and 
made applicable was issued. 

[seal] H. Morgenthau. Jr., 

Secretary of the Treasury. 

Approved: 

Franklin D Roosevelt, 

February 11, 1939. 

[F. R. Doc. 39-536; Filed. February 13, 1939; 

12:55 p. m.J 


TITLE 42—PUBLIC HEALTH AND 
EDUCATION 

PUBLIC HEALTH SERVICE 

Amendment to Regulations Governing 
the Admission of Persons to United 
States Narcotic Farms 

February 6, 1939. 

Pursuant to the authority contained in 
section 6 of the Act approved January 
19, 1929, 45 Stat. 1086 (U. S. C., title 21, 
sec. 226). paragraph 4 of the Regulations 
Governing the Admission of Persons to 
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United States Narcotic Farms, approved 
by the Secretary of the Treasury January 
3, 1935, is hereby amended to read as 
follows: 

4. A prisoner shall be admitted to a 
narcotic farm for treatment and con¬ 
finement therein, upon presentation to 
the medical officer in charge of such farm 
of a copy of the judgment and commit¬ 
ment, showing the conviction, sentence 
of confinement and commitment of the 
prisoner, when the authority vested with 
the power to designate the place of con¬ 
finement, or the representative of such 
authority, has designated such narcotic 
farm as the place of confinement of 
such prisoner. Such copy of the judg¬ 
ment and commitment shall be supple¬ 
mented by a certificate, executed by the 
prosecuting officer or probation officer 
after conviction and sentence, on a form 
prescribed by the Surgeon General, stat¬ 
ing his belief that the convicted person 
is an addict, his reasons for such belief, 
and any pertinent facts bearing on such 
addiction, together with the nature of 
the crime or charge of which convicted. 

(sealI Stephen B. Gibbons, 

Acting Secretary of the Treasury. 

IF. R. Doc. 39-609; Filed. February 11, 1939; 

11:32 a. m.| 


TITLE 49—TRANSPORTATION AND 
RAILROADS 

INTERSTATE COMMERCE 
COMMISSION 

(No. 3666J 

In the Matter of Regulations for 
Transportation of Explosives and 
Other Dangerous Articles 

application for authority to construct 

FOR EXPERIMENTAL SERVICE IN THE TRANS¬ 
PORTATION OF PETROLEUM PRODUCTS A 
TOTAL OF FIFTY TANK-CAR TANKS FABRI¬ 
CATED BY FUSION WELDING GRANTED 

Supplemental Report 1 
[Decided February 7, 1939J 

In our several prior reports we granted 
upon applications therein considered au¬ 
thority to build and use for experimental 
service in the transportation of danger¬ 
ous articles other than explosives a total 
of 527 tank cars to be equipped with tanks 
fabricated by fusion welding but other¬ 
wise conforming to I. C. C. shipping con¬ 
tainer specifications. 

By two applications of the American 
Car and Foundry Company dated Janu¬ 
ary 31. 1938, recommended August 11, 


‘Under the authority of section 17 (6) of 
the Interstate Commerce Act, the above 
entitled matter was referred by the Commis¬ 
sion to Commissioner McManamy for con¬ 
sideration and disposition. 


1938, by the mechanical division, Asso¬ 
ciation of American Railroads, for our 
approval, we are asked to authorize the 
construction and use of a total of fifty 
further cars, twenty-five each of I. C. C. 
shipping container specification 105A300 
and 105A400 type for tank cars, meeting 
current requirements, except that tanks 
will be fabricated by fusion welding in¬ 
stead of forge welding. 

In support of previous application for 
authority for test cars for petroleum 
products, granted December 30,1937, and 
reported at 225 I. C. C. 607, the following 
appears: 

Applicant states that the various fea¬ 
tures of designs of cars to be constructed 
under the application have been passed 
upon as satisfactory by the Association, 
construction will conform to all effec¬ 
tive requirements; and of the total of 
one hundred twenty-five fusion welded 
cars authorized in response to its several 
applications, ninety-four are in service 
and the remainder will be promptly em¬ 
ployed. Applicant further states that 
service triads and periodical inspections 
recently completed show cars in use to 
be in first-class condition after 897 trips 
over a total of 808,948 miles. The Bu¬ 
reau of Explosives and the Association 
recommend for favorable action the ap¬ 
plications considered herein. 

Applications and accompanying draw¬ 
ings for the additional fifty cars show 
that they will be constructed and used 
in accordance with the authorities 
previously granted and the effective 
regulations. 

Upon further consideration of the rec¬ 
ord and in the light of added facts dis¬ 
closed in the applications, the construc¬ 
tion and use of a total of fifty additional 
tanks of tank cars, twenty-five each of 
specification 105A300 and 105A400 type, 
is forthwith authorized, provided that 
tanks may be fusion welded instead of 
forge welded, and must be constructed 
and marked in compliance with pro¬ 
posed revised I. C. C. specifications 
105A300W and 105A400W, respectively, 
filed as an exhibit at the hearing herein 
and referred to in our prior reports; 
cars to be used in further service 
tests in the transportation of petroleum 
products. 

In all other respects the regulations 
for the transportation of dangerous ar¬ 
ticles herein referred to are and shall 
remain in full force and effect. 

Owners or operators of cars, where 
construction is authorized herein, shall 
make semiannual inspection of the 
tanks and report their condition to the 
same parties as receive reports required 
by respective I. C. C. specifications. 

By the Commission, Commissioner 
McManamy. 

[seal] W. P. Bartel, 

Secretary. 

{F. R. Doc. 39-622; FUed, February 13, 1939; 

11:03 a.m.] 


Notices 


DEPARTMENT OF AGRICULTURE. 

Agricultural Adjustment Administra¬ 
tion. 

|SRB-301—Sherman County, Texas) 

1939 Sherman County, Texas, Agricul¬ 
tural Conservation Program 

SOUTHERN REGION BULLETIN 301 

Pursuant to the authority vested in the 
Secretary of Agriculture under sections 
7 to 17, inclusive, of the Soil Conservation 
and Domestic Allotment Act, as amended, 
and in connection with the effectuation 
of the purposes of section 7 (a) of said 
Act in 1939, payments and grants of aid 
will be made for participation in the 1939 
Sherman County, Texas, Agricultural 
Conservation Program (hereinafter re¬ 
ferred to as the 1939 program) in accord¬ 
ance with the provisions of this bulletin 
and such modifications thereof or other 
provisions as may hereafter be made. 

The provisions of the 1939 program are 
necessarily subject to such legislation af¬ 
fecting said program as the Congress of 
the United States may hereafter enact; 
the making of the payments herein pro¬ 
vided are contingent upon such appro¬ 
priation as the Congress may hereafter 
provide for such purpose; and the 
amount of such payments will necessarily 
be within the limits finally determined by 
such appropriation, the final estimate of 
payments which would be made in Sher¬ 
man County under the 1939 Agricultural 
Conservation Program, and the extent of 
participation in the Sherman County 
Program. As an adjustment for par¬ 
ticipation in the Sherman County Pro¬ 
gram the rates of payment and deduc¬ 
tions specified herein may be increased 
or decreased by as much as 10 percent. 

The provisions of the Sherman County 
Program (except Sec. 5 (b)) are not 
applicable in the Southern Region to 
(1) counties other than Sherman 
County or (2) land in which the bene¬ 
ficial ownership is in the United States. 

Section 1. Farm acreage allotments 
and goals. —The county committee, with 
the assistance of other local committees 
in the county, shall determine acreage 
allotments, restoration land goals, and 
soil-building goals, in accordance with 
the provisions contained herein and in¬ 
structions issued by the Agricultural Ad¬ 
justment Administration (hereinafter re¬ 
ferred to as the AAA). The soil-deplet¬ 
ing acreage allotments determined for 
all farms in the county shall not exceed 
the county acreage allotments estab¬ 
lished for the county by the AAA, and 
the sum of the acreage allotments for 
farms furnishing required forms and in¬ 
formation shall not exceed their pro¬ 
portionate share of the county acreage 
allotments. 
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(a) Soil-depleting acreage allot¬ 
ments. —(1) Total soil-depleting acreage 
allotment .—The total soil-depleting 
acreage allotment for any farm shall be 
determined on the basis of good soil 
management, tillable acreage on the 
farm, type of soil, topography, degree of 
erosion, and the acreage of all soil-de¬ 
pleting crops customarily grown on the 
farm, taking into consideration special 
crop acreage allotments determined for 
the farm. The total soil-depleting acre¬ 
age allotment for any farm shall be com¬ 
parable with the allotments determined 
for other farms in the same community 
which are similar with respect to such 
factors. 

(2) Wheat allotment .—Acreage allot¬ 
ments of wheat shall be determined for 
farms on which wheat has been planted 
for harvest in one or more of the years 

1936. 1937, and 1938, on the basis of 
tillable acreage and crop rotation prac¬ 
tices as reflected in the usual acreage 
of wheat on the farm or the ratio of 
wheat acreage to cropland in the com¬ 
munity or in the county, and on the 
basis of the type of soil and topography. 
Not more than 3 percent of the county 
wheat acreage allotment shall be ap¬ 
portioned to farms in the county on 
which wheat was not planted for har¬ 
vest in any one of the three years 1936, 

1937, and 1938, on the basis of the till¬ 
able acreage, crop rotation practices, 
type of soil, and topography. The wheat 
acreage allotment for any farm shall be 
comparable with the allotment deter¬ 
mined for other farms in the same com¬ 
munity which are similar with respect to 
such factors. In^herman County wheat 
acreage allotments may be established 
for all farms: Provided, That in no 
event shall a wheat acreage allotment 
be established for a farm which is owned 
or leased by a conservation district, an 
association determined by the State 
committee to have been organized for 
conservation purposes, or a State agency 
authorized by law to own or lease land 
for conservation or wind erosion con¬ 
trol purposes. 

(b) Restoration la?id and soil-building 
goals —(1) Restoration land goal. —The 
restoration land goal for any farm shall 
be determined on the basis of the land 
in the farm which was designated as 
restoration land under the 1938 Agri¬ 
cultural Conservation Program, and any 
additional land in the farm which has 
been cropped at least once since January 
1, 1930, but on vrhich, because of its 
physical condition and texture and be¬ 
cause of climatic conditions, a perma¬ 
nent vegetative cover should be restored. 

(2) Soil - building goal. — The soil- 
building goal for any farm shall be one 
soil-building practice unit for each acre 
of cropland, each acre of restoration 
land, and each 15 acres of non-crop open 
pasture land in the farm. The county 
committee shall determine which of the 
approved practices listed in Sec. 8 of 
12 


this bulletin and the extent to which 
each such practice shall count toward 
meeting the soil-building goal for the 
farm. 

Sec. 2. Maximum farm payment .— 
The maximum payment that may be 
made with respect to any farm in Sher¬ 
man County shall be $1.05, adjusted for 
productivity, multiplied by the sum of 
the following: (1) the acreage of crop¬ 
land, (2) the acreage of restoration land, 
and (3) one-fifteenth of the acreage of 
non-crop open pasture land on the farm. 

Sec. 3. Net farm payment or deduc¬ 
tion. —The net payment or net deduc¬ 
tion computed for any farm in Sherman 
County shall be the maximum farm pay¬ 
ment less the sum of the following: 

(a) Deductions for excess acreages of 
soil-depleting crops — (1) Wheat . — 50 
cents per bushel of the normal yield for 
the farm for each acre of wheat in excess 
of the wheat acreage allotment, or if no 
wheat acreage allotment is established 
for a farm, for each acre planted to 
wheat. 

(2) Total soil-depleting acreage allot¬ 
ments .—$1.05, adjusted for productivity, 
for each acre of soil-depleting crops in 
excess of the total soil-depleting acreage 
allotment, less the acreage for which de¬ 
duction is made for exceeding the wheat 
acreage allotment. 

(b) Failure to carry out soil-building 
practices .—$1.05, adjusted for productiv¬ 
ity, for each unit by which the soil-build¬ 
ing goal is not reached. 

(c) Cropping restoration land.— -$3.00 
for each acre designated in 1938 or 1939 
as restoration land, which is plowed or 
tilled in 1939 for any purpose other than 
tillage practices to protect the land from 
wind erosion or tillage operations neces¬ 
sary for the seeding of an approved non¬ 
depleting cover crop of which the entire 
growth is left on the land. 

(d) Breaking out of native sod. —$3.00 
for each acre of native sod or any other 
land on which a permanent vegetative 
cover has been established that is broken 
out during the period November 1, 1938 
to October 31, 1939, inclusive, unless the 
breaking out of such land is approved by 
the county committee as a good farming 
practice and an equal acreage of crop¬ 
land on the same farm is restored to per¬ 
manent vegetative cover, such cropland 
to be in addition to that designated as 
restoration land. 

Sec. 4. Division of payments and deduc¬ 
tions .—The net payment or net deduc¬ 
tion computed with respect to any farm 
shall be divided between the landlord 
and tenant in proportion to the extent to 
which such landlord and tenant contrib¬ 
ute to the carrying out of soil-building 
practices on the farm. The tenant shall 
be deemed to have contributed 80 percent 
and the landlord 20 percent to the car¬ 
rying out of soil-building practices on the 
farm unless such persons establish to the 
satisfaction of the county committee that 


their respective contributions thereto 
were different from such respective per¬ 
centages, in which event such payment 
or deduction shall be divided in the pro¬ 
portion in which the county committee 
determines that each such person con¬ 
tributed to the carrying out of soil¬ 
building practices on the farm. On any 
farm where there is more than one land¬ 
lord the contribution of each landlord to 
the carrying out of the soil-building 
practices shall be deemed to be in pro¬ 
portion to the contribution made by each 
such landlord to the total soil-depleting 
acreage allotment established for the 
farm, unless such landlord establishes 
to the satisfaction of the county commit¬ 
tee that his respective contribution to 
carrying out the practices was different 
from such respective percentage, in which 
event such payment or deduction shall 
be divided in the proportion in which the 
county committee determines that such 
landlord contributed to the carrying out 
of soil-building practices on the farm. 

Sec. 5. General provisions relating to 
payments and deductions .—(a) Increase 
in small payments. —The total payment 
computed for any person with respect 
to any farm shall be increased as 
follows: 

(1) Any payment amounting to 71 
cents or less shall be increased to $1.00; 

(2) Any payment amounting to more 
than 71 cents, but less than $1.00, shall 
be increased by 40 percent; 

(3) Any payment amounting to $1.00 
or more shall be increased in accordance 
with the following schedule: 

Increase in 


Amount of payment computed: payment 

$1.00 to $1.99_ $0 40 

$2.00 to $2.99.__ 80 

$3.00 to $3.99.. i 20 

$4.00 to $4.99. 1.60 

$5.00 to $5.99_ 2. 00 

$6.00 to $6.99.. 2 40 

$7.00 to $7.99._.. 2. 80 

$8.00 to $8 99... 3.20 

$9.00 to $9 99__ 3 60 

$10.00 to $10.99__ 4 00 

$11.00 to $11.99... 4 40 

$12.00 to $12.99. 4.80 

$13.00 to $13.99_ 6 20 

$14.00 to $14.99_ 5.60 

$15.00 to $15.99_ 6. 00 

$16.00 to $16.99_ 6.40 

$17.00 to $17.99_ 6.80 

$18.00 to $18.99,.. 7 20 

$19.00 to $19.99. 7.60 

$20.00 to $20.99... 8 00 

$21.00 to $21.99... 8 20 

$22.00 to $22.99__ 8. 40 

$23.00 to $23.99_ 8. 60 

$24.00 to $24.99___ 8. 80 

$25 00 to $25 99__ 9. 00 

$26.00 to $26.99_ ... 9 20 

$27.00 to $27.99___ 9 40 

$28.00 to $28 99___ 9.60 

$29.00 to $29 99__9 80 

$30.00 to $30.99__ 10. 00 

$31.00 to $31.99. .. 10.20 

$32.00 to $33 99.. 10. 40 

$33.00 to $33 99_ 10. 60 

$34.00 to $34.99_ 10. 80 

$35.00 to $35 99.. 1100 

$36.00 to $36.09.... 1120 

$37.00 to $37.99... 11. 40 

$38.00 to $38.99_ 11.60 

$39.00 to $39.99__ 11.80 

$40.00 to $40.99... 12 00 

$41.00 to $4199_ 12. 10 

$42.00 to $42.99.. 12. 20 


No. 29- 
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Amount of payment com- Increase in 

puted—Continued. payment 

$43.00 to $43.99_$12.30 

$44.00 to $44.99. 12.40 

$45.00 to $45.99_ 12. 50 

$40DO to $46.99_ 12.60 

$47.00 to $47.99_ 12. 70 

$48.00 to $48.99. 12. 80 

$49 00 to $49.99. 12.90 

$50.00 to $5099. 13.00 

$51.00 to $51.99.... 13.10 

$52.00 to $52.99. .. 13.20 

$53 00 to $53.99. 13.30 

$54.00 to $54 99_1__ 13. 40 

$55.00 to $55.99... 13. 50 

$56 00 to $56 99_ 13.60 

$57.00 to $57.99.. 18.70 

$58.00 to $58.99_ 13.80 

$59.00 to $59 99... 13. 90 

$60.00 to $185 99_ 14 00 

$186.00 to $199.99... (>) 

$200.00 and over___ (*) 


increase to $200.00. , 

*No Increase. 

Cb) Payments limited to $10,000 .— 
The total of all payments made in con¬ 
nection with programs for 1939 under 
Section 8 of the Soil Conservation and 
Domestic Allotment Act to any indi¬ 
vidual, partnership, or estate with re¬ 
spect to farms and ranching units lo¬ 
cated within Texas shall not exceed 
the sum of $10,000. The total of all 
payments made under the 1939 program 
pursuant to the provisions of Section 8 
of the Soil Conservation and Domestic 
Allotment Act to any person other than 
an individual, partnership, or estate 
with respect to farms, ranching units, 
and turpentine places in the United 
States (including any payment received 
in Alaska, Hawaii, and Puerto Rico) 
shall not exceed the sum of $10,000. 

All or any part of any payment which 
has been or otherwise would be made 
to any person under the 1939 program 
may be withheld, or required to be re¬ 
turned, if he has adopted, or partici¬ 
pated in adopting, any scheme or de¬ 
vice, including the dissolution, reorgani¬ 
zation. or formation of any corporation, 
partnership, estate, trust, or by any 
other means, which was designed to 
evade, or would have the effect of evad¬ 
ing, the provisions of this section. 

(c) Deductions incurred on other 
farms. —(1) If the deductions computed 
for any farm in Sherman County exceed 
the payment computed for such farm, 
a landlord's or tenant’s share of the 
amount by which the deduction exceeds 
the payments shall be deducted from 
the landlord’s or tenant’s share of the 
payment which would otherwise be made 
to him for performance on any other 
farms in Sherman County. 

(2) If the deductions computed for a 
landlord or tenant for one or more 
farms in Sherman County exceed the 
payments computed for such landlord 
or tenant on other farms in the county, 
the amount of such excess deductions 
shall be deducted from the payments 
computed for the landlord or tenant 
for performance on any other farms in 
Texas if the State committee finds that 
the crops grown and practices adopted 
on the farm for which such deductions 
are computed substantially offset the 


contribution to the program made on 
such other farms. 

(d) Deduction for association ex¬ 
penses .—There shall be deducted from 
the payments for any farm all or such 
part as the Secretary may prescribe of 
its pro rata share of the estimated ad¬ 
ministrative expenses incurred or to be 
incurred by the Sherman County Agri¬ 
cultural Conservation Association. 

(e) Payment restricted to effectuation 
of purposes of the program. —(1) All or 
any part of any payment which other¬ 
wise would be made to any person under 
the 1939 program may be withheld (i) 
if he has adopted any practice which 
the Secretary determines tends to de¬ 
feat any of the purposes of the 1939 or 
previous agricultural conservation pro¬ 
grams, or (ii) if, by means of any cor¬ 
poration, partnership, estate, trust, or 
any other device, or in any manner 
whatsoever, he has offset, or has partici¬ 
pated in offsetting, in whole or in part, 
the performance for which such payment 
is otherwise authorized. 

(2) No payment will be made to any 
person with respect to any farm which 
such person owns or operates in Sher¬ 
man County if the county committee 
finds that such person has been negli¬ 
gent and careless in his farming opera¬ 
tions by failing to carry out approved 
w r ind erosion control measures on land 
under his control to the extent that any 
part of such land has become a wind 
erosion hazard in 1939 to the community 
in which such farm is located. 

<f) Excess cotton acreage .—Any per¬ 
son who knowingly plants cotton on his 
farm in 1939 on acreage in excess of the 
cotton acreage allotment established for 
the farm for 1939 shall not be eligible 
for any payment under the provisions of 
the 1939 program. Any person having 
an interest in the cotton crop on a farm 
on which cotton is planted in 1939 on 
acreage in excess of the cotton acreage 
allotment for the farm for 1939 shall be 
presumed to have knowingly planted cot¬ 
ton on his farm on acreage in excess of 
such farm cotton acreage allotment if 
notice of the farm allotment is mailed 
to him prior to the completion of the 
planting of cotton on the farm, unless 
the farmer establishes the fact that the 
excess acreage was planted to cotton due 
to his lack of knowledge of the number 
of acres in the tract(s) planted to cot¬ 
ton. Such notice, if mailed to the oper¬ 
ator of the farm, shall be deemed to be 
notice to all persons sharing in the pro¬ 
duction of cotton on the farm in 1939. 

(g) Use of soil-conserving crops for 
market .—Payment will not be made with 
respect to any farm unless on such farm 
in 1939 an acreage of cropland or resto¬ 
ration land, not devoted to soil-depleting 
crops, is withheld from the production 
of soil-conserving crops for market, equal 
to the acreage by which the normal acre¬ 
age of soil-depleting crops on such farm 
exceeds the larger of (1) the total soil- 
depleting acreage allotment for the farm 


or (2) the acreage devoted to soil-deplet¬ 
ing crops on the farm in 1939: Provided, 
That payment shall not be denied any 
farmer for using such soil-conservin' 
crops for market (1) if in Sherman 
County the number of cows kept for the 
production of milk or the products there¬ 
of for market does not exceed the nor¬ 
mal number of such cows; (2) if on such 
farm the number of cows kept for the 
production of milk or the products there¬ 
of for market does not exceed the norma! 
number of such cows; or (3) if the AAA 
determines either (i) that the farmer has 
substantially complied with the provi¬ 
sions of this paragraph, or (ii) that the 
county, as a whole, is in substantial com¬ 
pliance with such provisions. 

Any farmer shall be deemed to have 
substantially complied with the pro¬ 
visions of this paragraph either (1) if 
the increase above normal in the number 
of dairy cows on his farm does not ex¬ 
ceed two cows; or (2) if none of the soil- 
conserving crops to which such pro¬ 
visions are applicable are used for market 
other than through the disposition of 
dairy livestock for slaughter or through 
the disposition of less than 10 percent of 
the milk, or products thereof, produced 
on the farm. Sherman County, as a 
whole, shall be deemed to be in substan¬ 
tial compliance with such provisions un¬ 
less Ml) the number of cows kept for the 
production of milk in the county exceeds 
by more than 5 percent the normal num¬ 
ber of such cows; (2) the acres retired 
from soil-depleting crops in the county 
exceed 5 percent of the normal acreage 
of such crops and exceed 1,000 acres; and 
(3) the average number of cows kept for 
the production of milk exceeds two cows 
per farm and exceeds two cows per 160 
acres of farm land. 

The normal acreage of soil-depleting 
crops and the number of cows kept for 
the production of milk or the products 
thereof for market shall be, determined 
for any farm in accordance with instruc¬ 
tions issued by the AAA, and the AAA 
shall determine from the latest available 
statistics of the Department, and shall 
announce, the counties not deemed to be 
in substantial compliance. 

As used in this paragraph (g), the 
term “for market” means for disposition 
by sale, barter, or exchange, or by feeding 
(in any form) to dairy livestock which, 
or the products of which, are to be sold, 
bartered, or exchanged, and such term 
shall not include consumption on the 
farm. An agricultural commodity shall 
be deemed to be consumed on the farm 
if consumed by the farmer's family, em¬ 
ployees, or household, or if fed to poultry 
or livestock other than dairy livestock 
on his farm, of if fed to dairy livestock on 
his farm and such dairy livestock, or the 
products thereof, are to be consumed by 
his family, employees, or household. As 
used in this paragraph (g), the term 
“soil-conserving crops” means grasses 
and legumes grown on cropland except 
those listed in Sec. 7 as soil-depleting. 
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(h) Payment computed and made 
without regard to claims. —Any payment 
or share of payment shall be computed 
and made without regard to questions of 
title under State law, without deduction 
of claims for advances (except as pro¬ 
vided in subsection (j) of this Sec. 5), 
and without regard to any claim or lien, 
against any crop, or proceeds thereof, in 
favor of the owner or any other creditor. 

(i) Changes in leasing and cropping 
agreements, reduction in number of ten¬ 
ants, and other devices .—If on any farm 
in 1939 any change of the arrangements 
which existed on the farm in 1938 is 
made between the landlord and the ten¬ 
ants that would cause a greater propor¬ 
tion of the payments to be made to the 
landlord under the 1939 program than 
would have been made to him under the 
1938 program, payments to the landlord 
under the 1939 program shall not be 
greater than the amount that would have 
been paid to him if the arrangements 
had not been changed, if the county 
committee certifies that the change is not 
Justified and disapproves the change. 

If on any farm the number of share 
tenants in 1939 is less than the average 
number on the farm during the years 
1936 to 1938, inclusive, and such reduc¬ 
tion would increase the payments that 
would otherwise be made to the land¬ 
lord, such payments to the landlord shall 
not be greater than the amount that 
would otherwise be made if the county 
committee certifies that the reduction 
is not justified and disapproves the 
reduction. 

If the State committee finds that any 
person who files an application for pay¬ 
ment under the 1939 program has em¬ 
ployed any other scheme or device, the 
effect of which would be or has been to 
deprive any other person of any payment 
under any agricultural conservation pro¬ 
gram to which such other person would 
normally be entitled, the Secretary may 
withhold in whole or in part from the 
person participating in or employing 
such a scheme or device, or require such 
person to refund in whole or in part, 
the amount of any payment which has 
been or would otherwise be made to such 
person under the 1939 program. 

(j) Assignments .—Any person who 
may be entitled to any payment in con¬ 
nection with the 1939 program may as¬ 
sign his interest in such payment as se¬ 
curity for cash loaned or advances made 
for the purpose of financing the making 
of a crop in 1939. No such assignment 
will be recognized unless the assignment 
is made in writing on Form ACP-69 in 
accordance with instructions (ACP-70) 
issued by the AAA. 

Nothing contained in this section shall 
be construed to give an assignee a right 
to any payment other than that to which 
the farmer is entitled. Neither the Sec¬ 
retary nor any disbursing agent shall be 
subject to any suit or liability if payment 
is made to the farmer without regard 
to the existence of an assignment. 


Sec. 6 . Application, for payment — (a) 
Persons eligible to file applications. —An 
application for payment for a farm may 
be made by any person who, under the 
provisions of Sec. 4, shares in the pay¬ 
ment which may be computed for any 
farm and (1) who at the time of harvest 
is entitled to share in the crops grown on 
the farm under a lease or operating 
agreement, or (2) who is owner or oper¬ 
ator of such farm and participates 
thereon in 1939 in carrying out approved 
soil-building practices or in carrying out 
conservation measures designed to pro¬ 
mote restoration of a permanent vege¬ 
tative cover on restoration land. 

(b) Time and manner of filing appli¬ 
cation and information required .—Pay¬ 
ment will be made only upon application 
submitted through the county office. The 
Secretary reserves the right (1) to with¬ 
hold payment from any person who fails 
to file any form or furnish any informa¬ 
tion required on any farm which such 
person is operating or renting to another 
person for a share of the crops grown 
thereon, and (2) to refuse to accept any 
application for payment if such applica¬ 
tion or any other form or information 
required is not submitted to the county 
office within the time fixed by the Di¬ 
rector of the Southern Division. At least 
two weeks’ notice to the public shall be 
given of the expiration of a time limit for 
filing prescribed forms. Such notice 
shall be given by mailing the same to the 
office of the county committee and mak¬ 
ing copies of the same available to the 
press. 

(c) Application for other farms. —If a 
person has the right to receive ail or a 
portion of the crops, or proceeds there¬ 
from, produced on more than one farm 
in a county and makes application for 
payment on one of such farms, such per¬ 
son must make application for payment 
on all such farms which he operates or 
rents to other persons. Upon request of 
the State committee any person shall file 
with the committee such information as 
it may request regarding any other farm 
in the State from which he has the right 
to receive all or a portion of the crops or 
proceeds thereof. 

Sec. 7. Soil-depleting acreage. —Soil- 
depleting acreage means any acreage 
used as follows: 

(1) Com planted for any purpose ex¬ 
cept sweet corn or popcorn grown in 
home gardens for use on the farm. 

(2) Grain sorghums planted for any 
purpose. 

<3) Broomcom harvested for any 
purpose. 

(4) Annual truck and vegetable crops, 
including melons and sweetpotatoes. 
planted for any purpose except when 
grown in home gardens for use on the 
farm. 

(5) Perennial truck and vegetable 
crops, including strawberries, harvested 
for any purpose except when grown in 
home gardens for use on the farm. 


(6) Potatoes planted for any purpose 
except when grown in home gardens for 
use on the farm. 

(7) Wheat planted (or considered as 
planted in accordance with the defini¬ 
tion set out in Sec. 11) for any purpose 
on farms for which acreage allotments 
are established. 

(8) Wheat (on farms for which wheat 
acreage allotments are not established) 
or oats, barley, and rye, or mixtures con¬ 
taining such crops, on any farm (a) 
when harvested for grain and (b) when 
harvested for hay. except (i) when such 
crops are used as nurse crops for legumes 
or perennial grasses of which a good 
stand is established in 1939 and the nurse 
crop is cut green for hay or (ii) when 
such crops are grown in a mixture con¬ 
taining at least 25 percent by weight of 
winter legumes. 

(9) Sweet sorghums. Sudan grass, or 
millet harvested for grain, seed, or syrup. 

(10) Summer-fallowed acreage not 
protected from wind and water erosion 
by methods approved by the State 
committee. 

Sec. 8 . Soil-building practices .—The 
soil-building practices listed In the fol¬ 
lowing schedule shall count toward the 
achievement of the soil-building goal to 
the extent indicated therein when car¬ 
ried out in 1939 in accordance with speci¬ 
fications, if any, issued by the Director 
of the Southern Division, and when per¬ 
formed in a workmanlike manner and in 
accordance with good farming practice 
for the locality. 

Practices carried out with labor, seed, 
and materials furnished entirely by any 
State or Federal agency other than the 
AAA shall not be counted toward ^he 
achievement of the soil-building goal. If 
a portion of the labor, seed, trees, or 
other materials used in carrying out any 
practice is furnished by a State or Fed¬ 
eral agency other than the AAA and such 
portion represents one-half or more of 
the total cost of carrying out such prac¬ 
tice, such practice shall not be counted 
toward the achievement of the soil¬ 
building goal; if such portion represents 
less than one-half of the total cost of 
carrying out such practice, one-half of 
such practice shall be counted toward the 
achievement of the soil-building goal. 

Wind erosion control practices and 
restoration land measures carried out 
with the use of equipment furnished by 
the Soil Conservation Service on farms, 
owned or leased by a conservation dis¬ 
trict, an association determined by the 
State committee to have been organized 
for conservation purposes, or a State 
agency authorized by law to own or lease 
land for conservation or wind erosion 
control purposes, shall not (by virtue of 
the use of such equipment) be deemed 
to be paid for in whole or in part by a 
State or Federal agency. 

Schedule of Soil-Building Practices 

(a) Each acre of the fallowing, when 
approved for the farm by the county 
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committee, shall be counted as one unit, 
except that credit shall not be given for 
carrying out more than one of such 
practices on the same acreage: 

(1) Leaving on the land, as a protec¬ 
tion against wind erosion, the stalks (at 
least 10 inches In height) of sorghums 
or Sudan grass, if the operator's farming 
plan provides that such cover will be 
left on the land until the spring of 1940. 

(2) Contour listing or pit cultivation, 
or contour cultivation with a shallow- 
furrowing or shovel-type implement ap¬ 
proved by the county committee, on 
summer-fallowed land provided such 
practice is carried out in an approved 
manner before June 15. 1939. 

(3) Stripcropping with alternate strips 
of close-grown crops and intertilled crops 
or fallow. 

(4) Contour farming of intertilled 
crops. 

(5) Natural vegetative cover or small 
grain stubble of crops harvested in 1939 
left on cropland, not tilled after July 1, 

1939, where it is determined by the 
county committee that such cover is 
necessary as a protection against wind 
erosion and the operator's farming plan 
provides that such cover will be left on 
the land until the spring of 1940. 

(b) Each acre of the following shall be 
counted as two units: 

(1) Terracing. 

(2) Border planting of Sudan grass, 
sweet sorghums, and millet, the stalks 
(at least 10 inches in height) of which 
are left on the land until the spring of 

1940. 

Sec. 9. Productivity indexes .— A pro¬ 
ductivity index shall be established for 
each farm by the county committee, with 
the assistance of other local committees 
and with the approval of the State com¬ 
mittee. Such productivity index shall 
be based upon the normal yield of wheat 
per acre for the farm as compared with 
the normal yield of wheat per acre in 
Sherman County. Where the yield of 
wheat does not accurately reflect the pro¬ 
ductivity of a farm, the yield of grain 
sorghums or any other crop that reflects 
the productivity of the farm may be used, 
provided that the productivity index for 
such farm shall be adjusted, if necessary, 
so as to be fair and equitable as compared 
with the productivity indexes for other 
farms in the county having similar soils 
or productive capacity. 

The average productivity index for all 
farms in the county shall not exceed 100, 
unless it is determined that farms for 
which such indexes are established are 
not representative of all farms in the 
county and a variation from 100 is ap¬ 
proved by the AAA. 

Sec. 10. Appeals .—Any person who 
considers himself aggrieved by any rec¬ 
ommendation or determination of the 
county committee with respect to any 
farm in which he has an interest may, 
within 15 days after notice thereof is for¬ 
warded to or made available to him, re¬ 


quest the county committee in writing to 
reconsider its recommendation or deter¬ 
mination with respect to any of the fol¬ 
lowing matters: (a) eligibility to file an 
application for payment; (b) any acre¬ 
age allotment goal; (c) the division of 
payment; or (d) any other matter af¬ 
fecting the right to or the amount of 
his payment with respect to the farm. 

The county committee shall notify such 
person in writing of its decision within 
15 days after receipt of such written re¬ 
quest for reconsideration. If such per¬ 
son is dissatisfied with the decision of the 
county committee, he may appeal in writ¬ 
ing to the State committee within 15 
days after such decision is forwarded to 
or made available to him. The State 
committee shall inform such person of 
its decision in writing within 30 days 
after the receipt of the appeal. If such 
person is dissatisfied with the decision of 
the State committee, he may request the 
Director of the Southern Division to re¬ 
view the decision of the State committee 
within 15 days after such decision is for¬ 
warded to or made available to him. 

Sec. 11. Definitions .—For the purpose 
of the 1939 program— 

Secretary means the Secretary of Ag¬ 
riculture of the United States. 

Director of the southern division means 
the Director of the Southern Division of 
the Agricultural Adjustment Administra¬ 
tion in charge of the 1939 Agricultural 
Conservation Program in the Southern 
Region. 

Southern region means the area in¬ 
cluded in the States of Alabama. Arkan¬ 
sas, Florida, Georgia, Louisiana, Missis¬ 
sippi, Oklahoma, South Carolina, and 
Texas. 

State committee means the group of 
persons designated to assist in the ad¬ 
ministration of the 1939 Agricultural 
Conservation Program in Texas. 

County committee means the group of 
persons elected within Sherman County 
to assist in the administration of the 
1939 program. 

Person means an individual, partner¬ 
ship, association, corporation, estate, or 
txust, and wherever applicable, a State, 
a political subdivision of a State, or any 
agency thereof. 

Landlord means a person who owns 
land and rents such land to another 
person or operates such land. 

Tenant means a person who rents land 
from another person (for cash, a fixed 
commodity payment, or a share of the 
proceeds of the crops) and is entitled un¬ 
der a written or oral lease or agreement 
to receive all or a share of the proceeds 
of the crops produced thereon. 

Farm means all adjacent or nearby 
farm land under the same ownership 
which is operated by one person, includ¬ 
ing also: 

(1) Any other adjacent or nearby 
farm land operated by the same person 
(as part of the same unit with respect 
to the rotation of crops and with work- 
stock, farm machinery, and labor sub¬ 


stantially separate from that for any 
other land), the inclusion of which is 
requested or agreed to. within the time 
and in the manner specified by the AAA, 
by the operator and all the owners who 
are entitled to share in the proceeds of 
the crops on any of the land to be in¬ 
cluded in the farm, and 

(2) Any field-rented tract (whether 
operated by the same or another per¬ 
son) which, together with any other land 
included in the farm, constitutes a unit 
with respect to the rotation of crops; 

Provided, That land not under the same 
ownership shall be included in the same 
farm only if the county committee de¬ 
termines that: 

(a) There is one crop rotation sys¬ 
tem on the entire area of land; 

(b) The yields and productivity of the 
land under different ownerships do not 
vary substantially; 

(c) The combination is not being 
made for the purpose of increasing al¬ 
lotments or primarily for the purpose of 
effecting compliance; and 

(d) The several ownership tracts con¬ 
stitute a farming unit for the operator 
and will be regarded in the community 
as a farm in 1939. 

A farm shall be regarded as located in 
Sherman County if the principal dwell¬ 
ing is situated therein, or if there is no 
dwelling on the farm, it shall be re¬ 
garded as located in the county in which 
(he major portion of the farm is located. 

Cropland means farm land which in 
1938 was tilled or was in a regular rota¬ 
tion, excluding restoration land and any 
land which constitutes, or will consti¬ 
tute if such tillage is continued, a wind 
erosion hazard to the community. 

Restoration land means farm land 
which is subject to serious wind erosion 
and is unsuited to continued production 
of cultivated crops and which was 
cropped at least once since January 1, 
1930, and which is designated by the 
county committee as land on which, be¬ 
cause of its physical condition and tex¬ 
ture and because of climatic conditions, 
a permanent vegetative cover should be 
restored. 

Non-crop open pasture means pasture 
land (other than rotation pasture land 
and range land) on which the pre¬ 
dominant growth is forage suitable for 
grazing and on which the number or 
grouping of any trees or shrubs is such 
that the land could not fairly be con¬ 
sidered as woodland. 

General soil-depleting crops means all 
soil-depleting crops grown in Sherman 
County other than wheat planted. 

Acreage planted to wheat means (1) 
any acreage seeded to wheat which is on 
the farm on or after December 15. 1938 
(except when it is seeded in a mixture 
containing less than 50 percent by weight 
of wheat, or containing 25 percent or 
more by weight of rye, barley, vetch, or 
Austrian winter peas, and the seeding 
mixture may reasonably be expected to 
produce a crop that could not be 
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harvested as wheat for grain or seed): 

(2) any acreage of volunteer wheat which 
is on the farm after April 15, 1939, and 

(3) any acreage which is seeded to a 
mixture containing wheat but the crops 
other than wheat fail to reach maturity 
and the wheat is harvested for grain or 
hay. 

Done at Washington, D. C., this 10th 
day of February 1939. Witness my 
hand and the seal of the Department of 
Agriculture. 

I seal] H. A. Wallace, 

Secretary of Agriculture. 

[F. R. Doc. 39-516; Filed, February 11, 1939; 
12:27 p. m. 1 


FEDERAL TRADE COMMISSION. 

United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 
8th day of February, A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

| Docket No. 3612 J 

In the Matter of Universal Cordage 
Company, Inc. 

ORDER APPOINTING EXAMINER AND FIXING 

TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Federal 
Trade Commission, under an Act of Con¬ 
gress, (38 Sfcat. 717; 15 U. S. C. A.. Sec¬ 
tion 41). 

It is ordered , That Robert S. Hall, an 
examiner of this Commission, be and he 
hereby is designated and appointed to 
take testimony and receive evidence in 
this proceeding and to perform all other 
duties authorized by law; 

It is further ordered, That the taking 
of testimony in this proceeding begin on 
Monday. February 27, 1939. at nine 
o’clock in the forenoon of that day 
(eastern standard time) in Room 2301 
United States Court House, Foley Square, 
New York. New York. 

Upon completion of testimony for the 
Federal Trade Commission, the examiner 
is directed to proceed immediately to 
take testimony and evidence on behalf 
of the respondent. The examiner will 
then close the case and make his report 
upon the evidence. 

By the Commission. 

r seal] Otis B. Johnson, 

Secretary. 

[F R. Doc. 39-501; Filed. February 11, 1939; 

9:39 a. m.| 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 


the City of Washington,' D. C., on the 
8th day of February, A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

| Docket No. 3666) 

In the Matter of Perfums Lengyel, Ltd. 

ORDER APPOINTING EXAMINFR AND FIXING 

TIME AND PLACE FOR TAKING TESTIMONY 

Tills matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Federal 
Trade Commission, under an Act of 
Congress, <38 Stat. 717; 15 U. S. C. A., 
Section 41), 

It is ordered. That Edward E. Reardon, 
an examiner of this Commission, be 
and he hereby is designated and ap¬ 
pointed to take testimony and receive 
evidence in this proceeding and to per¬ 
form all other duties authorized by law; 

It is further ordered. That the taking 
of testimony in this proceeding begin on 
Tuesday. February 21,1939. at ten o’clock 
in the forenoon of that day (eastern 
standard time) in Room 2301, United 
States Court House, Foley Square, New 
York, New York. 

Upon completion of testimony for the 
Federal Trade Commission, the examiner 
is directed to proceed immediately to take 
testimony and evidence on behalf of the 
respondent. The examiner will then 
close the case and make his report upon 
the evidence. 

By the Commission. 

I seal] Otis B. Johnson, 

Secretary. 

(F. R. Doc. 39-505; Filed. February 11. 1939; 

9:40 a. m.J 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C. t on the 
9th day of February. A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March. Ewin L. Davis, William A. 
Ayres. 

| Docket No. 3387] 

In the Matter of Civilian Preparatory 
Service, Inc., a Corporation 

ORDER APPOINTING EXAMINER AND FIXING 

TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Fed¬ 
eral Trade Commission, under an Act 
of Congress. (38 Stat. 717; 15 U. S. C. A., 
Section 41). 

It is ordered , That Robert S. HaU, an 
examiner of this Commission, be and 
he hereby is designated and appointed 
to take testimony and receive evidence 
in this proceeding and to perform all 
other duties authorized by law; 

It is further ordered. That the taking 
of testimony in this proceeding begin on 


Monday. February 20. 1939, at ten o’clock 
in the forenoon of that day (eastern 
standard time) in Room 502-C, Federal 
Building, Philadelphia, Pennsylvania. 

Upon completion of testimony for the 
Federal Trade Commisison. the examiner 
is directed to proceed immediately to take 
testimony and evidence on behalf of the 
respondent. The examiner will then 
close the case and make his report upon 
the evidence. 

By the Commission. 

(seal] Otis B. Johnson, 

Secretary. 

|F. R. Doc. 39-499; Filed, February 11, 1939; 

9:39 a. m.| 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C.. on the 9th 
day of February. A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson. Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

(Docket No. 36111 

In the Matter of Josten Manufacturing 
Company 

ORDER APPOINTING EXAMINER AND FIXING 

TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pursu¬ 
ant to authority vested in the Federal 
Trade Commission, under an Act of 
Congress. (38 Stat. 717; 15 U. S. C. A., 
Section 41), 

It is ordered, That Robert S. Hall, an 
examiner of this Commission, be and he 
hereby is designated and appointed to 
take testimony and receive evidence in 
this proceeding and to perform all other 
duties authorized by law; 

It is further ordered. That the taking 
of testimony in this proceeding begin on 
Friday, March 17, 1939, at nine o'clock in 
the forenoon of that day (central stand¬ 
ard time) in Court House, Owatonna, 
Minnesota. 

Upon completion of testimony for the 
Federal Trade Commission, the exam¬ 
iner is directed to proceed immediately 
to take testimony and evidence cn behalf 
of the respondent. The examiner will 
then close the case and make his report 
upon the evidence. 

By the Commission. 

I seal! • Otis B. Johnson, 

Secretary. 

[F. R. Doc. 39-500; Filed, February 11, 1939; 

9:39 a. m.J 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 
9th day of February, A. D. 1939. 
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Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

(Docket No. 3624( 

In the Matter of I. Sekine 
Company, Inc. 

ORDER APPOINTING EXAMINER AND FIXING 

TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Federal 
Trade Commission, under an Act of Con¬ 
gress. <38 Stat. 717; 15 U. S. C. A., 
Section 41). 

It is ordered. That Robert S. Hall, an 
examiner of this Commission, be and he 
hereby is designated and appointed to 
take testimony and receive evidence in 
this proceeding and to perform all other 
duties authorized by law; 

It is further ordered. That the taking 
of testimony in this proceeding begin on 
Wednesday, March 1, 1939, at nine 
o'clock in the forenoon of that day (east¬ 
ern standard time) in Room 2301, United 
States Court House, Foley Square, New 
York, New York. 

Upon completion of testimony for the 
Federal Trade Commission, the examiner 
is directed to proceed immediately to 
take testimony and evidence on behalf 
of the respondent. The examiner will 
then close the case and make his report 
upon the evidence. 

By the Commission. 

I seal] Otis B. Johnson, 

Secretary. 

(F. R. Doc. 39-602; Filed. February 11. 1939; 

9:39 a. m.J 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 
9th day of February, A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

(Docket No. 3625] 

In the Matter of Imogene Shepherd, 
Ltd. 

ORDER APPOINTING EXAMINER AND FIXING 

TIME and place for taking testimony 

This matter being at issue and ready 
for the taking of testimony, and pursu¬ 
ant to authority vested in the Federal 
Trade Commission, under an Act of Con¬ 
gress, (38 Stat. 717; 15 U. S. C. A., Sec¬ 
tion 41), 

It is ordered, That Robert S. Hall, an 
examiner of this Commission, be and he 
hereby is designated and appointed to 
take testimony and receive evidence in 
this proceeding and to perform all other 
duties authorized by law; 


It is further ordered. That the taking 
of testimony in this proceeding begin on 
Tuesday, March 7, 1939, at nine o’clock 
in the forenoon of that day (central 
standard time) in Room 1123, New Post 
Office Building, 433 West Van Buren 
Street, Chicago, Illinois. 

Upon completion of testimony for the 
Federal Trade Commission, the ex¬ 
aminer is directed to proceed immedi¬ 
ately to take testimony and evidence on 
behalf of the respondent. The examiner 
will then close the case and make his 
report upon the evidence. 

By the Commission. 

[seal! Otis B. Johnson, 

Secretary. 

[F. R. Doc. 39-503; Filed. February 11, 1939; 

9:40 a. m.| 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C. t on the 
9th day of February, A. D. 1939. 

Commissioner; Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March. Ewin L. Davis, William A. 
Ayres. 

(Docket No. 36561 

In the Matter of R. T. Vanderbilt Com¬ 
pany, Inc., and Standard Mineral 

Company, Inc. 

order appointing examiner and fixing 

TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Federal 
Trade Commission, under an Act of Con¬ 
gress. (38 Stat. 717; 15 U. S. C. A., Section 
41), 

It is ordered , That Robert S. Hall, an 
examiner of this Commission, be and he 
hereby is designated and appointed to 
take testimony and receive evidence in 
this proceeding and to perform all other 
duties authorized by law; 

It is further ordered, That the taking 
of testimony in this proceeding begin on 
Thursday, March 2, 1939, at nine o’clock 
in the forenoon of that day (eastern 
standard time) in Room 2301, United 
States Court House, Foley Square, New 
York, New York. 

Upon completion of testimony for the 
Federal Trade Commission, the examiner 
is directed to proceed immediately to 
take testimony and evidence on behalf 
of the respondent. The examiner will 
then close the case and make his report 
upon the evidence. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

(F. R. Doc. 39-604; Filed, February 11, 1939; 

9:40 a. m.J 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 9th 
day of February, A. D. 1939. 

Commissioners: Robert E. Freer, 

Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

(Docket No. 3688( 

In the Matter of Signode Steel Strap¬ 
ping Company 

ORDER APPOINTING EXAMINER AND FIXING 

TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pursuant 
to authority vested in the Federal Trade 
Commission, under an Act of Congress, 
(38 Stat. 717; 15 U. S. C. A., Section 41), 

It is ordered, That Robert S. Hall, an 
examiner of this Commission, be and he 
hereby is designated and appointed to 
take testimony and receive evidence in 
this proceeding and to perform all other 
duties authorized by law; 

It is further ordered. That the taking 
of testimony in this proceeding begin on 
Tuesday, March 14. 1939, at nine o’clock 
in the forenoon of that day (central 
standard time) in Room 1123, New Post 
Office Building, 433 West Van Buren 
Street, Chicago, Illinois. 

Upon completion of testimony for the 
Federal Trade Commission, the examiner 
is directed to proceed immediately to 
take testimony and evidence on behalf 
of the respondent. The examiner will 
then close the case and make his report 
upon the evidence. 

By the Commission. 

Tseal] Otis B. Johnson. 

Secretary. 

(F. R. Doc. 39-506; Filed, February 11. 1939; 

9:40 a. m.j 


United States of America— Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 
10th day of February, A. D. 1939. 

Commissioners: Robert E. Freer. 

Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis; William A. 
Ayres. 

(Docket No. 3498) 

In the Matter of Gerrard Company. Inc., 
and American Steel & Wire Company 

ORDER APPOINTING EXAMINER AND FIXING 
TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Federal 
Trade Commission, under an Act of Con¬ 
gress, (38 Stat. 717; 15 U. S. C. A, 
Section 41), 
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It is ordered, That Robert S. Hall, 
an examiner of this Commission, be and 
he hereby is designated and appointed 
to take testimony and receive evidence 
in this proceeding and to perform all 
other duties authorized by law; 

It is further ordered, That the taking 
of testimony in this proceeding begin 
on Friday, March 10. 1939, at nine 
o’clock in the forenoon of that day (cen¬ 
tral standard time) in Room 1123, New 
Post Office Building, 433 West Van 
Buren Street, Chicago, Illinois. 

Upon completion of testimony for the 
Federal Trade Commission, the exam¬ 
iner is directed to proceed immediately 
to take testimony and evidence on be¬ 
half of the respondent. The examiner 
will then close the case and make his 
report upon the evidence. 

By the Commission. 

( seal 1 Otis B. Johnson, 

Secretary. 

JF. R. Doc. 39-507; Filed. February 11, 1939; 

9:41 a. m.J 


INTERSTATE COMMERCE COMMIS¬ 
SION. 

[Order No. 28190] 

New Automobiles in Interstate 
Commerce 

At a general session of the Interstate 
Commerce Commission, held at its office 
in Washington, D. C.. on the 27th day of 
January, A. D. 1939. 

The Commission having under consid¬ 
eration (1) a petition filed by The Na¬ 
tional Automobile Transporters Associa¬ 
tion, Inc., on behalf of its members en¬ 
gaging in the transportation of new au¬ 
tomobiles, and (2) the subject of the 
rates, charges, rules, regulations and 
practices applicable to the transporta¬ 
tion by common carriers by railroad, by 
motor vehicle, or by water, and by con¬ 
tract carriers by motor vehicle, of new 
automobiles, set up, and good cause ap¬ 
pearing therefor: 

It is ordered, That an investigation be. 
and it is hereby, instituted by the Com¬ 
mission, on its own motion, into the law¬ 
fulness of the rates, charges, rules, regu¬ 
lations and practices of 

common carriers by railroad 
common carriers by motor vehicle, in¬ 
cluding the so-called “haul-away,” 
“drive - away” and “tow - bar” 
methods 

contract carriers by motor vehicle, in¬ 
cluding the so-called “haul-away,” 
“drive - away” and “tow - bar” 
methods, and 

common carriers by water 

•for the transportation in interstate or 
foreign commerce (in so far as such 
transportation is subject to the provi¬ 
sions of Parts I and n of the Interstate 
Commerce Act) of new automobiles, set 
up (not including shipments by rail or 


water moving on less-than-carload 
rates), from and to all points in the con¬ 
tinental United States, other than the 
territory of Alaska, with a view to de¬ 
termining and prescribing just and rea¬ 
sonable rates, charges, rules, regulations 
and practices thereafter to be observed, 
including minimum rates and charges 
and the relation, if any there should be, 
of rates and charges as between the said 
respective forms of transportation, and 
making such further order, or orders, or 
taking such other action in the premises 
as may be warranted by the record. 

It is further ordered, That all com¬ 
mon carriers of property by railroad, 
all common carriers of property by 
water subject to Part I or Part II of the 
Interstate Commerce Act, and all com¬ 
mon and contract carriers of new auto¬ 
mobiles, set up. by motor vehicle subject 
to Part n of the Interstate Commerce 
Act, including those using the “haul¬ 
away”, “drive-away” and “tow-bar” 
methods, be, and they are hereby, made 
respondents to this proceeding. 

It is further ordered, That a copy of 
this order be served upon each of said 
respondents and that notice of this pro¬ 
ceeding be given to the public by post¬ 
ing a copy of this order in the office of 
the Secretary of the Commission at 
Washington, D. C. 

And it is further ordered. That this 
proceeding be assigned for hearing at 
such time and places as the Commission 
may hereafter direct. 

By the Commission. 

IsealI W. P. Bartel, 

Secretary. 

[F. R. Doc. 39-521; FUed. February 13,1939; 

11:03 a.m.] 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C., 
on the 10th day of February A. D. 1939. 
[File No. 31-207J 

In the Matter of International Hydro- 
Electric System 

order consenting to withdrawal of 

APPLICATIONS PURSUANT TO REQUEST OF 
APPLICANT 

Applications having been filed by Inter¬ 
national Hydro-Electric System on be¬ 
half of itself and its subsidiaries as fol¬ 
lows; 

(1) An application pursuant to Section 
2 (a) (8) of the Public Utility Holding 
Company Act of 1935 requesting an order 
declaring that New England Power Asso¬ 
ciation Is not a subsidiary of Interna¬ 
tional Hydro-Electric System; 


(2) An application by International 
Hydro-Electric System requesting an 
order of exemption under Section 3 (a) 
(5) of said Act; 

(3) An application pursuant to Sec¬ 
tion 2 (a) (8) of said Act requesting an 
order declaring that Moreau Manufac¬ 
turing Corporation Is not a subsidiary 
of International Hydro-Electric System; 

The applicant having requested the 
unconditional withdrawal of the above- 
described applications numbered (1) and 
(2), and the withdrawal of the above- 
described application numbered (3) to 
be effective upon the filing by Moreau 
Manufacturing Corporation of its ap¬ 
plication for relief without prejudice to 
renew such application if so requested 
by Moreau Manufacturing Corporation: 
and 

Moreau Manufacturing Corporation 
having filed its own application for re¬ 
lief and the Commission having con¬ 
sented to the withdrawal of the above- 
described applications; 

It is ordered. That the above-described 
applications be withdrawn, without prej¬ 
udice to the right of International 
Hydro-Electric System to renew its ap¬ 
plication in respect to Moreau Manufac¬ 
turing Corporation upon the request of 
said Corporation. 

By the Commission. 

[seal! Francis P. Brassor, 

Secretary. 

[F R. Doc. 39-511; Filed, February 11, 1939; 

12:24 p. m.J 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C., 
on the 10th day of February, A. D. 1939. 

In the Matter of Oil Royalties Invest¬ 
ment Trust, Ltd.. 408 South Spring 
Street, Los Angeles, California 

order denying registration 

The application of Oil Royalties In¬ 
vestment Trust. Ltd., for registration as 
a broker or dealer having after appro¬ 
priate notice come on for hearing on 
the question of denial or postponement; 
and 

The Commission having duly consid¬ 
ered the matter, being fully advised in 
the premises and having this day made 
and filed its findings of fact herein; 

It is ordered. Pursuant to Section 15 
(b) of the Securities Exchange Act of 
1934, as amended, that the application of 
Oil Royalties Investment Trust, Ltd., 
for registration as a broker or dealer 
be and the same is hereby denied. 

By the Commission. 

fsEALi Francis P. Br.assor, 

Secretary. 

[F. R. Doc. 39-512; FUed. February 11, 1939; 

12:24 p. m.J 
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United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its of¬ 
fice in the City of Washington, D. C., on 
the 10th day of February, A. D. 1939. 

(File No. 00-6] 

In the Matter of Associated General 
Utilities Company 

order relative to status as subsidiary 
company 

The Commission having ordered 1 that 
a hearing be held to determine, pursuant 
to section 2 (a) (8) (B) of the Public 
Utility Holding Company Act of 1935, 
whether an order of the Commission 
should issue declaring Associated Gen¬ 
eral Utilities Company to be a subsidiary 
company of Associated Gas and Electric 
Company, a New York corporation, and 
Associated Gas and Electric Corporation, 
a Delaware corporation, and each of 
them, as provided in said section of said 
Act; 

The hearing pursuant to the Commis¬ 
sion’s order having been held after ap¬ 
propriate notice; Associated General 
Utilities Company having waived a trial 
examiner’s report, submission of proposed 
findings of fact by the Commission or 
requested findings of fact by counsel for 
< the Commission, the filing of briefs with 
the Commission, and oral argument be¬ 
fore the Commission prior to the entry 
of the Commission’s findings and order 
herein; and the Commission having con¬ 
sidered the record in this matter, includ¬ 
ing a stipulation that this order may is¬ 
sue, and having made and filed its find¬ 
ings herein; 

It is ordered , That Associated General 
Utilities Company is hereby declared to 
be a subsidiary company, as defined in 
the Public Utility Holding Company Act 
of 1935, of Associated Gas and Electric 
Company, a New York corporation, and 
Associated Gas and Electric Corporation, 
a Delaware corporation, and each of 
them, and as such subject to the obliga¬ 
tions, duties, and liabilities imposed upon 
subsidiary companies of holding com¬ 
panies by said Act. A copy of this order 
.shall be mailed, as provided in section 
2 (b) of the Act, not later than February 
10, 1939, and shall be effective on and 
after March 13, 1939. 

By the Commission. 

[seal! Francis P. Brassor, 

Secretary . 

[F. R. Doc. 39-513: Filed. February 11, 1939; 

12:24 p. m.] 


United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 10th day of February 1939. 

(File No. 1-1159] 

In the Matter of Ross Gear and Tool 

Company Common Stock, No Par 

Value 

order setting hearing on application to 

WITHDRAW FROM LISTING AND REGISTRA¬ 
TION 

The Ross Gear and Tool Company, 
pursuant to Section 12 (d) of the Se¬ 
curities Exchange Act of 1934, as 
amended, and Rule X-12D2-1 (b) pro¬ 
mulgated thereunder, having made ap¬ 
plication to the Commission to with¬ 
draw its Common Stock, No Par Value, 
from listing and registration on The 
Chicago Stock Exchange; and 

The Commission deeming it necessary 
for the protection of investors that a 
hearing be held in this matter at which 
all interested persons be given an op¬ 
portunity to be heard; 

It is ordered , That the matter be set 
down for hearing at 10 A. M. on Thurs¬ 
day, March 23, 1939, at the office of the 
Securities and Exchange Commission, 
105 West Adams Street, Chicago, Illi¬ 
nois, and continue thereafter at such 
times and places as the Commission or 
its officer herein designated shall deter¬ 
mine, and that general notice thereof 
be given; and 

It is further ordered , That Herman 
Chill, an officer of the Commission, be 
and he hereby is designated to admin¬ 
ister oaths and affirmations, subpoena 
witnesses, compel their attendance, 
take evidence, and require the produc¬ 
tion of any books, papers, correspond¬ 
ence, memoranda or other records 
deemed relevant or material to the in¬ 
quiry, and to perform all other duties 
in connection therewith authorized by 
law. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

(F. R. Doc. 39-514; Filed, February 11. 1939; 

12:24 p.m.] 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington. D. C., 
on the 11th day of February, A. D. 1939. 


[Flic No. 32-116] 

In the Matter of The Connecticut 
Light & Power Company 

NOTICE OF AND ORDER FOR HEARING 

An application pursuant to Sections 
|K(b), 12 (c) and 20 (a) of the Public 
Utility Holding Company Act of 1935, 
having heretofore been filed with this 
Commission by The Connecticut Light k 
Power Company; and 

An order approving such application' 
of The Connecticut Light & Power Com¬ 
pany having been issued by the Commis¬ 
sion on November 26. 1938 ;* and 

The Commission in such order having 
stated that, 

“It is furtJier ordered , That the Com¬ 
mission reserve jurisdiction to determine, 
at a later date, whether the fee to be paid 
to Putnam & Company and to Charles 
W. Scranton & Company, in connection 
with the issue and sale of the First and 
Refunding Mortgage Three and One- 
quarter Percent Bonds, Series H, is or is 
not reasonable.” 

It is now ordered , That a hearing on 
such matter be held on March 3, 1939 at 
ten o’clock in the forenoon of that day, 
at the offices of the Securities and Ex¬ 
change Commission, 120 Broadway, New 
York, New York. 

It is further ordered , That Richard 
Townsend or any other officer or officers 
of the Commission designated by it for 
that purpose shall preside at the hear¬ 
ings in such matter. The officer so 
designated to preside at any such hear¬ 
ing is hereby authorized to exercise all 
powers granted to the Commission under 
Section 18 (c) of said Act and to a trial 
examiner under the Commission’s Rules 
of Practice to continue or postpone said 
hearing from time to time. 

Notice of such hearing is hereby given 
to such applicant and to any other per¬ 
son whose participation in such proceed¬ 
ing may be in the public interest or for 
the protection of investors or consumers. 
It is requested that any person desiring to 
be heard or to be admitted as a party to 
such proceeding shall file a notice to that 
effect with the Commission on or before 
February 27, 1939. 

The matter concerned herewith is in 
regard to the determination of whether 
the fee charged by Putnam & Company 
and by Charles W. Scranton & Company 
in connection with the issue and sale of 
the First and Refunding Mortgage Three 
and One-quarter Percent Bonds, Series 


^4 F. R. 73 DL 
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H. of The Connecticut Light & Power 
Company is or is not reasonable. 

By the Commission. 

I seal J Francis P. Brassor, 

Secretary. 

|F. R. Doc. 39-515: Filed, February 11, 1939; 
12:25 p. m.J 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C. 
on the 11th day of February 1939. 

In the Matter of George Wallace Green, 
Doing Business as Cascade Securities 
Company, 414 Symons Building, 
Spokane, Washington 

ORDER FOR PROCEEDINGS AND NOTICE OF 
HEARING OF THE QUESTION OF REVOCATION 
AND/OR SUSPENSION OF REGISTRATION 

The Commission having reasonable 
grounds to believe that George Wallace 
Green, doing business as Cascade Securi¬ 
ties Company, registered as a broker and 
dealer under Section 15 (b) of the Securi¬ 
ties Exchange Act of 1934, as amended, 
hereinafter sometimes referred to as the 
registrant, has willfully violated the pro¬ 
visions of Rule X-15B-2 adopted by the 
Commission pursuant to Sections 15 (b), 
17 (a) and 23 (a) of said Act by failing 
to report removal of registrant’s offices 
from the address given under Item 2 of 
the application for registration as 414 
Symons Building. Spokane, Washington, 
and by failing to report removal of the 
residence of registrant from the address 
given under Item 7 of the application for 
registration as Close Inn Apartments, 
Spokane. Washington; and that it is in 
the public interest to revoke or suspend 
said registration; and 

The Commission being of the opinion 
that it is necessary and appropriate in 
the public interest and for the protection 
of investors that proceedings be instituted 
for the purposes below provided; 

It is ordered. That proceedings be held 
to determine whether the registration of 
George Wallace Green, doing business 
as Cascade Securities Company, should 
be revoked or suspended pursuant to the 
provisions of Section 15 (b) of the Se¬ 
curities Exchange Act of 1934, as 
amended. 

It is further ordered. That a hearing 
for the purpose of taking evidence be 
held at 10:00 A. M. on March 3, 1939, at 
the Seattle Regional Office, Securities 
and Exchange Commission, Exchange 
Building, Seattle, Washington, and that 
the said hearing be continued at such 
other time or place as the Commission 
or the officer conducting such hearing 
may determine; that for the purpose of 
said hearing John G. Clarkson be and 
he is hereby designated as the officer of 
the Commission to administer oaths and 
affirmations, subpoena witnesses and 

Wo. 29-13 


compel their attendance, take evidence, 
require the production of books, papers, 
correspondence, memoranda, and any 
and all other records deemed relevant or 
material to the matters in issue at said 
hearing and to perform all other duties 
in connection therewith as authorized by 
law. 

It is further ordered. That this notice 
be served on the said registrant person¬ 
ally or by registered mail, not less than 
seven (7) days prior to the time of the 
hearing, or in the event of failure to 
serve registrant personally or by regis¬ 
tered mail that this order and notice be 
published in the Federal Register in the 
manner prescribed by the Federal Regis¬ 
ter Act. 

Upon the completion of the taking of 
testimony in this matter, the officer con¬ 
ducting said hearing is directed to con¬ 
clude said hearing, make his report to 
the Commission, and transmit same 
with a record of this hearing to the 
Commission. 

By the Commission. 

I seal] Francis P. Brassor, 

Secretary. 

[F. R. Doc. 39-524; Filed, February 13. 1939: 

11:32 a. m.J 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C. 
on the 11th day of February 1939. 

In the Matter of Edward L. Webster. 
Doing Business as West States In¬ 
vestment Co. Box 54 Payette, Idaho 

order for proceedings and notice of 

HEARING ON THE QUESTION OF REVOCA¬ 
TION AND'OR SUSPENSION OF REGISTRA¬ 
TION 

The Commission having reasonable 
grounds to believe that Edward L. Web¬ 
ster. doing business as West States In¬ 
vestment Co., registered under Section 
15 (b) of the Securities Exchange Act of 
1934, as amended, as a broker and dealer, 
hereinafter sometimes referred to as the 
registrant, has willfully violated the pro¬ 
visions of Rule X-15B-2, adopted by the 
Commission pursuant to Sections 15 <b), 
17 (a) and 23 (a) of said Act, by failing 
to report removal of registrant’s offices 
from the address given under Item 2 of 
the application for registration as Box 
54, Payette, Idaho, and by failing to 
report removal of the residence of regis¬ 
trant from the address given under 
Item 7 of the application for registration 
as 1205—7th Avenue North, Payette, 
Idaho; and that it is in the public in¬ 
terest to revoke or suspend said regis¬ 
tration; and 

The Commission being of the opinion 
that it is necessary and appropriate in 
the public interest and for the pro¬ 
tection of investors that proceedings 
be instituted for the purposes below 
provided; 


It is ordered, That proceedings be held 
to determine whether the registration of 
Edward L. Webster, doing business as 
West States Investment Co., should be 
revoked or suspended pursuant to the 
provisions of Section 15 (b) of the Se¬ 
curities Exchange Act of 1934, as 
amended. 

It is further ordered, That a hearing 
for the purpose of taking evidence be 
held at 10:00 A. M. on March 4, 1939, 
at the Seattle Regional Office, Securities 
and Exchange Commission. Exchange 
Building, Seattle, Washington, and that 
the said hearing be continued at. such 
other time or place as the Commission 
or the officer conducting such hearing 
may determine; that for the purpose of 
said hearing John G. Clarkson be and 
he is hereby designated as the officer of 
the Commission to administer oaths and 
affirmations, subpoena witnesses and 
compel their attendance, take evidence, 
require the production of books, papers, 
correspondence, memoranda, and any 
and aU other records deemed relevant 
or material to the matters in issue at 
said hearing and to perform all other 
duties in connection therewith as au¬ 
thorized by law. 

It is further ordered, That this notice 
be served on the said registrant per¬ 
sonally or by registered mail not less 
than seven (7) days prior to the time 
of the hearing, or in the event of failure 
to serve registrant personally or by reg¬ 
istered mail that this order and notice 
be published in the Federal Register in 
the manner prescribed by the Federal 
Register Act. 

Upon the completion of the taking of 
testimony in this matter, the officer con¬ 
ducting said hearing is directed to con¬ 
clude said hearing, make his report to 
the Commission, and transmit same 
with a record of this hearing to the 
Commission. 

By the Commission. 

I seal ] Fr ancis P. Brassor , 

Secretary . 

[F. R. Doc. 39- 525; Filed, February 13, 1939' 
11:32 a. m.| 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its of¬ 
fice in the City of Washington, D. C. on 
the 11th day of February, 1939, 

In the Matter of Enoch Victor Farnick, 
Doing Business as Kellogg Brokerage 
Company, Kellogg, Idaho 

ORDER FOR PROCEEDINGS AND NOTICE OF 
HEARING ON THE QUESTION OF REVOCATION 
AND/OR SUSPENSION OF REGISTRATION 

The Commission having reasonable 
grounds to believe that Enoch Victor 
Farnick. doing business as Kellogg 
Brokerage Company, registered as a 
broker under Section 15 (b) of the Se¬ 
curities Exchange Act of 1934, as 
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amended, hereinafter sometimes referred 
to as the registrant, has willfully vio¬ 
lated the provisions of Rule X-15B-2 
adopted by the Commission pursuant to 
Sections 15 (b), 17 (a) and 23 (a) 
of the said Act by failing to report re¬ 
moval of registrant’s offices from the ad¬ 
dress given under Item 2 of the applica¬ 
tion for registration as Kellogg, Idaho, 
and by failing to report removal of the 
residence of registrant from the address 
given under Item 7 of the application for 
registration as 417 W. Garden Street. 
Couer d’Alene, Idaho; and that it is in 
the public interest to revoke or suspend 
said registration; and 

The Commission being of the opinion 
that it is necessary and appropriate in 
the public interest and for the protection 
of investors that proceedings be insti¬ 
tuted for the purposes below provided; 

It is ordered. That proceedings be held 
to determine whether the registration of 
Enoch Victor Farnick, doing business as 
Kellogg Brokerage Company, should be 
revoked or suspended pursuant to the 
provisions of Section 15 (b) of the Se¬ 
curities Exchange Act of 1934, as 
amended. 

It is further ordered. That a hearing 
for the purpose of taking evidence be 
held at 2:00 P. M. on March 3, 1939, at 
the Seattle Regional Office, Securities 
and Exchange Commission, Exchange 
Building, Seattle, Washington, and that 
the said hearing be continued at such 
other time or place as the Commission or 
the officer conducting such hearing may 
determine: that for the purpose of said 
hearing John G. Clarkson be and he is 
hereby designated as the officer of the 
Commission to administer oaths and af¬ 
firmations, subpoena witnesses and com¬ 
pel their attendance, take evidence, re¬ 
quire the production of books, papers, 
correspondence, memoranda, and any 
and all other records deemed relevant 
or material to the matters in issue at said 
hearing and to perform all other duties 
in connection therewith as authorized by 
law. 

It is further ordered. That this notice 
be served on the said registrant per¬ 
sonally or by registered mail, not less 
than seven (7) days prior to the time of 
the hearing, or in the event of failure to 
serve registrant personally or by regis¬ 
tered mail that this order and notice be 
published in the Federal Register in the 
manner prescribed by the Federal Regis¬ 
ter Act. 

Upon the completion of the taking of 
testimony in this matter, the officer con¬ 
ducting said hearing is directed to con¬ 
clude said hearing, make his report to the 
Commission, and transmit same with a 
record of this hearing to the Commission. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

|F. R. Doc. 39-526; Filed. February 13, 1939; 

11:33 a. m.| 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C. 
on the 11th day of February 1939. 

In the Matter of Merritt M. Bacon,* 
Irving Zuelke Building, Appleton, 
Wisconsin 

MEMORANDUM OPINION AND ORDER REVOK¬ 
ING REGISTRATION 

This is a proceeding pursuant to Sec¬ 
tion 15 (b) of the Securities Exchange 
Act of 1934, as amended, to determine 
whether the registration of Merritt M. 
Bacon as a dealer, effective January 1. 
1936. should be revoked or suspended. 

At a hearing held, pursuant to the 
Commission’s order, on November 1, 
1938, at Chicago, Illinois, registrant 
failed to appear personally or by coun¬ 
sel, although notice of the hearing was 
received personally by him. The Trial 
Examiner filed an advisory report in 
which he found that the registrant had 
been convicted on or about July 8, 1938, 
in the Municipal Court of Outagamie 
County, State of Wisconsin, of felonies 
involving the purchase or sale of se¬ 
curities or arising out of the conduct of 
the business of a broker or dealer. On 
an independent review of the record we 
adopt the Examiner’s findings and fur¬ 
ther find that revocation of the registra¬ 
tion of Merritt M. Bacon is in the pub¬ 
lic interest. 

It is therefore ordered , Pursuant to 
Section 15 (b) of the Securities Ex¬ 
change Act of 1934, as amended, that 
the registration of Merritt M. Bacon be 
and the same is hereby revoked. 

By the Commission. 

(seal] Francis P. Brassor, 

Secretary. 

(F. R. Doc. 39-527; Filed, February 13. 1939; 

11:33 a. m.| 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 11th day of February 1939. 

In the Matter of Fort Dearborn Securi¬ 
ties Corporation 176 West Adams 
Street, Chicago, Illinois 

memorandum opinion and order revoking 

REGISTRATION 

This is a proceeding pursuant to Sec¬ 
tion 15 (b) of the Securities Exchange 
Act of 1934, as amended, to determine 
whether the registration of Fort Dear¬ 
born Securities Corporation as a broker 
and dealer should be revoked or sus¬ 
pended. 

At a hearing held, pursuant to the 
Commission’s order, on October 24, 1938, 
at Chicago, Illinois, registrant failed to 
contest these proceedings, although 


notice of the hearing was received by it. 
The Trial Examiner filed an advisory 
report in which he found that the regis¬ 
trant from October 1937 to July 1938 
willfully violated Sections 17 (a) (1) and 
17 (a) (3) of the Securities Act of 2$33, 
as amended, and willfully violated Sec¬ 
tion 15 (c) (1) of the Securities Exchange 
Act of 1934, as amended, and Rule X- 
15C1-2 thereunder, all as alleged in the 
order of the Commission dated September 
21, 1938. On an independent review of 
the record we adopt the Examiner’s find¬ 
ings, and find further that revocation of 
the registration of Fort Dearborn Securi¬ 
ties Corporation is in the public interest. 

It is therefore ordered . Pursuant to 
Section 15 (b) of the Securities Exchange 
Act of 1934, as amended, that the regis¬ 
tration of Fort Dearborn Securities Cor¬ 
poration be and the same is hereby 
revoked. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

[F. R. Doc. 39-528; FUcd, February 13, 1939: 

11:33 a. m.] 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C. 
on the 11th day of February 1939. 

In the Matter of H. H. Stern. 956— 18th 
North, Seattle, Washington 

ORDER FOR PROCEEDINGS AND NOTICE OF 
HEARING ON THE QUESTION OF REVOCA¬ 
TION AND/OR SUSPENSION OF REGISTRA¬ 
TION 

The Commission having reasonable 
grounds to believe that H. H. Stern, reg¬ 
istered as a broker and dealer under 
Section 15 (b) of the Securities Exchange 
Act of 1934, as amended, hereinafter 
sometimes referred to as the registrant, 
has willfully violated the provisions of 
Rule X-15B-2 adopted by the Commis¬ 
sion pursuant to Sections 15 (b), 17 (a) 
and 23 (a) of said Act by failing to re¬ 
port removal of registrant’s offices from 
the address given under Item 2 of the 
application for registration as 956—18th 
North, Seattle, Washington, and by fail¬ 
ing to report removal of the residence of 
registrant from the address given under 
Item 7 of said application for registra¬ 
tion as 956—18th North, Seattle. Wash¬ 
ington; and that it is in the public in¬ 
terest to suspend or revoke said registra¬ 
tion; and 

The Commission being of the opinion 
that it is necessary and appropriate in 
the public interest and for the protection 
of investors that proceedings be insti¬ 
tuted for the purposes below provided; 

It is ordered. That proceedings be held 
to determine whether the registration of 
H. H. Stem should be revoked or sus¬ 
pended pursuant to the provisions of Sec- 
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tion 15 <b) of the Securities Exchange 
Act of 1934, as amended. 

It is further ordered, That a hearing 
for the purpose of taking evidence be 
held at 2:00 P. M. on March 2, 1939, at 
the Seattle Regional Office, Securities 
and Exchange Commission. Exchange 
Building. Seattle, Washington, and that 
the said hearing be continued at such 
other time or place as the Commission or 
the officer conducting such hearing may 
determine; that for the purpose of said 
hearing John G. Clarkson be and he is 
hereby designated as the officer of the 
Commission to administer oaths and af¬ 
firmations, subpoena witnesses and com¬ 
pel their attendance, take evidence, re¬ 
quire the production of books, papers, 
correspondence, memoranda, and any 
and all other records deemed relevant or 
material to the matters in issue at said 
hearing and to perform all other duties 
in connection therewith as authorized by 
law. 

It is further ordered , That this notice 
be served on the said registrant person¬ 
ally or by registered mail, not less than 
seven (7) days prior to the time of the 
hearing, or in the event of failure to 
serve registrant personally or by regis¬ 
tered mail that this order and notice be 
published in the Federal Register in the 
manner prescribed by the Federal Regis¬ 
ter Act. 

Upon the completion of the taking of 
testimony in this matter, the officer con¬ 
ducting said hearing is directed to con¬ 
clude said hearing, make his report to 
the Commission, and transmit same with 
a record of this hearing to the Commis¬ 
sion. 

By the Commission. 

(seal] Francis P. Brassor, 

Secretary. 

(P. R. Doc. 39-529; Filed, February 13, 1939; 

11:33 a. m.j 


United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 11th day of February, A. D. 1939. 

I Pile No. 34-12| 

In the Matter of Community Power 
and Light Company 

NOTICE OF AND ORDER FOR HEARING 

An amendment having been filed by 
Community Power and Light Company 
to its application previously filed pur¬ 
suant to Rules U-12C-2, U-12E-4, and 
U-12E-5, and Sections 7 and 11 (g) of 
the Public Utility Holding Company Act 
of 1935; 

It is ordered. That a hearing,' which 
was held on February 24, 1938 and con- 


*3 P. R. 258 DI. 


tinued subject to call of the Trial Ex¬ 
aminer, be reconvened on March 13, 
1939, at 10 o’clock in the forenoon of 
that day, at the Securities and Exchange 
Building, 1778 Pennsylvania Avenue. 
NW, Washington, D. C. On such day 
the hearing-room clerk in room 1102 
will advise as to the room where such 
hearing will be held. 

It is further ordered. That Robert P. 
Reeder or any other officer or officers 
of the Commission designated by it for 
that purpose shall preside at the hear¬ 
ings in such matter. The officer so desig¬ 
nated to preside at any such hearing 
is hereby authorized to exercise all 
powers granted to the Commission un¬ 
der Section 18 (c) of said Act and to a 
trial examiner under the Commission’s 
Rules of Practice to continue or post¬ 
pone said hearing from time to time. 

Notice of such hearing is hereby given 
to such declarant or applicant and to 
any other person whose participation in 
such proceeding may be in the public 
interest or for the protection of investors 
or consumers. It is requested that any 
person desiring to be heard or to be ad¬ 
mitted as a party to such proceeding 
shall file a notice to that effect with 
the Commission on or before March 8, 
1939. 

The matter concerned herewith is in 
regard to an application filed by Com¬ 
munity Power and Light Company under 
Rules U-12C-2, and U-12E-4, and Sec¬ 
tion 11 (g) of the Public Utility Hold¬ 
ing Company Act of 1935 for a report 
by this Commission on a plan of re¬ 
capitalization, which, in brief, provides 
as follows: 

(1) That the First Preferred Stock, $6 
Dividend Series, of the applicant be re¬ 
classified into five shares of its New 
Common Stock. 

(2) That one share of $2.50 Cumu¬ 
lative Convertible First Preferred Stock 
of the applicant be issued in full satis¬ 
faction of all unpaid accumulated and 
accrued dividends on each share of the 
First Preferred Stock, $6 Dividend 
Series: Provided . however. That the 
holders of such First Preferred Stock, 
who do not accept shares of the New 
$2.50 Cumulative Convertible First Pre¬ 
ferred Stock, will receive a Dividend 
Arrears Certificate in the face amount of 
$43.00 (or such greater face amount as 
shall represent the dividend arrears per 
share at the time of the meeting of 
stockholders at which the plan and said 
proposed amendment to the corporate 
charter shall be adopted). 

(3) That each share of the Old Com¬ 
mon Stock of the applicant will be re¬ 
classified and changed into five shares 
of the New Common Stock. 

(4) That the proposed plan of reor¬ 
ganization shall not become operative 
unless an amendment to the corporate 
charter making operative such plan of 
reorganization shall have been approved 
by at least two-thirds of the First Pre¬ 


ferred Stock, $6 Dividend Series; or until 
at least two-thirds of the First Pre¬ 
ferred Stock, $6 Dividend Series shall 
accept shares of the new $2.50 Cumu¬ 
lative Convertible First Preferred Stock 
in full satisfaction of dividend arrears. 

(5) That the capital of the applicant 
will be reduced by $7,422,150. This being 
the difference between the aggregate 
stated value of the First Preferred Stock, 
$6 Dividend Series and the Old Common 
Stock ($9,396,200) and the aggregate 
stated value of the New Common Stock 
to be initially outstanding ($1,974,050). 
The amount of such reduction to be 
transferred to the capital surplus ac¬ 
count. The capital surplus thus created 
will be transferred to capital in an 
amount representing the aggregate par 
value of shares of New Preferred Stock 
issued in satisfaction of dividend arrears 
on the Old Preferred Stock and the bal¬ 
ance will be applied in greater part 
(after similar application of the com¬ 
pany’s present earned and capital sur¬ 
plus) to provide a reserve for the Divi¬ 
dend Arrears Certificates to be outstand¬ 
ing, to the write-off of excess carrying 
value of investments in subsidiaries, un¬ 
amortized debt discount and expense and 
the cost of preferred stock financing, and 
to provide a reserve for the revaluation 
of investments. 

The $2.50 Cumulative Convertible First 
Preferred Stock, proposed to be issued 
under this plan, provides for a semi¬ 
annual dividend when and as declared by 
the board of directors of the applicant at 
the rate of $2.50 per share per annum 
cumulated and is to be redeemable in 
whole or in part at $43 per share (or such 
greater amount as shall equal the divi¬ 
dend arrears per share on the Old Pre¬ 
ferred Stock at the time of the special 
meeting of the stockholders). Further¬ 
more, each share of proposed New $2.50 
Cumulative Convertible First Preferred 
Stock will be convertible at the holder’s 
option into two shares of the New Com¬ 
mon Stock. 

The proposed New Common Stock will 
have a par value of $5 per share. It will 
be entitled to one vote per share and is to 
have no preemptive rights. 

The proposed Dividend Arrears Cer¬ 
tificates are to evidence the rights of the 
First Preferred Stock, $6 Dividend Series, 
to receive the amount of the dividend 
arrearages before any payment is made 
to the holders of the proposed New Com¬ 
mon Stock. Such Dividend Arrears Cer¬ 
tificates do not draw interest nor carry 
voting power. 

And a declaration has been filed by the 
applicant pursuant to Rule U-12E-5 with 
regard to the solicitation by the appli¬ 
cant of the proxies of the Old Preferred 
and Old Common stockholders assenting 
to the proposed amendment to the 
corporate charter of the applicant 
making effective the proposed plan of 
recapitalization. 
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And a declaration has been filed by the 
applicant pursuant to Section 7 of the 
Act with regard to the issuance by the 
applicant of the New $2.50 Cumulative 
Convertible First Preferred Stock, the 
New Common Stock and the Dividend 
Arrears Certificates to be distributed to 
the Old Preferred and Common stock¬ 
holders as set forth above. 

By the Commission, 
f seal | Francis P. Brassor, 

Secretary. 

|F. R. Doc. 39-530; Filed. February 13, 1939: 

11:34 a. m.[ 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 11th day of February 1939. 

[File No. 1-13621 

In the Matter of National Union Radio 
Corporation Common Stock, $1 Par 
Value 

order setting hearing on application to 

WITHDRAW FROM LISTING AND REGISTRA¬ 
TION 

The National Union Radio Corporation 
pursuant to Section 12 (d) of the Secu¬ 
rities Exchange Act of 1934, as amended, 
and Rule X-12D2-1 (b) promulgated 
thereunder, having made application to 
the Commission to withdraw its Common 
Stock. $1 Par Value, from listing and 
registration on the Chicago Stock Ex¬ 
change; and 

The Commission deeming it necessary 
for the protection of investors that a 
hearing be held in this matter at which 
all interested persons be given an oppor¬ 
tunity to be heard; 

It is ordered, That the matter be set 
down for hearing at 10 A. M. on Monday, 
March 27, 1939, at the office of the Secu¬ 
rities & Exchange Commission, 120 
Broadway. New York City, and continue 
thereafter at such times and places as the 
Commission or its officer herein desig¬ 
nated shall determine, and that general 
notice thereof be given; and 
It is further ordered. That A. C. 
Humphreys, an officer of the Commission, 
be and he hereby is designated to admin¬ 
ister oaths and affirmations, subpoena 
witnesses, compel their attendance, take 
evidence, and require the production of 
any books, papers, correspondence, 
memoranda or other records deemed 
relevant or material to the inquiry, and 
to perform all other duties in connection 
therewith authorized by law. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

[P. R. Doc. 39-531; Filed. February 13, 1939; 

11:34 a. m.J 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., on 
the 11th day of February 1939. 

[File No. 1-28271 

In the Matter of North American Fi¬ 
nance Corp. 80e Cum. Prior Pfd. Stock, 
and Class “A" Common Stock Pur¬ 
chase Warrants 

order granting application to strike 

FROM LISTING AND REGISTRATION 

The Board of Trade of the City of Chi¬ 
cago, pursuant to Section 12 (d) of the 
Securities Exchange Act of 1934, as 
amended, and Rule X-12D2-1 (b) pro¬ 
mulgated thereunder, having made ap¬ 
plication to strike from listing and regis¬ 
tration the 80e Cum. Prior Preferred 
Stock and Class “A” Common Stock Pur¬ 
chase Warrants of North American Fi¬ 
nance Corporation; and 
After appropriate notice, 1 a hearing 
having been held in this matter; and 
The Commission having considered 
said application together with the evi¬ 
dence introduced at said hearing, and 
having due regard for the public interest 
and the protection of investors; 

It is ordered, That said application be 
and the same is hereby granted, effective 
at the close of the trading session on 
February 21, 1939. 

By the Commission. 

(seal] Francis P. Brassor, 

Secretary . 

[F. R. Doc. 39-532; Filed, February 13, 1939; 

11:34 a. m.l 


United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its of¬ 
fice in the City of Washington, D. C., on 
the 11th day of February 1939. 

In the Matter of Edward G. Hansen 
P. O. Box 992 Helena, Montana 

order for proceedings and notice of re¬ 
hearing on the question of revocation 

AND/OR SUSPENSION OF REGISTRATION 

Edward G. Hansen, a sole proprietor¬ 
ship. hereinafter called the registrant, be¬ 
ing registered under Section 15 (b) of 
the Securities Exchange Act of 1934, as 
amended; and 

The Commission having reasonable 
grounds to believe: 

(1) That the said registrant has will¬ 
fully violated Section 17 (a) i2) of the 
Securities Act of 1933, as amended, by 
reason of the said registrant, in the sale 
of stock of Basin Goldfields, Ltd., by the 
use of means and instruments of trans- 


* 3 P. R. 3180 DI. 


portation and communication in inter¬ 
state commerce and by the use of the 
mails, directly and indirectly obtained 
money and property by means of un¬ 
true statements of material facts in¬ 
cluding, among others, representations 
that he was an authorized agent for the 
sale of the aforementioned securities; 
whereas, in truth and in fact, as the said 
registrant well knew, at the time of said 
sales he was not authorized to sell the 
stock of Basin Goldfields. Ltd.; and 

(2) That the said registrant has will¬ 
fully violated the provisions of Rule X- 
15B-2 adopted by the Commission under 
Sections 15 <b), 17 (a), and 23 (a) of the 
Securities Exchange Act of 1934, as 
amended, by reason of the said regis¬ 
trant having willfully failed to report 
and correct the inaccuracy of the infor¬ 
mation furnished under Item 2 of his ap¬ 
plication by means of a supplemental 
report disclosing the fact that the said 
registrant had changed his post office ad¬ 
dress from P. O. Box 992, Helena, Mon¬ 
tana; and 

(3) That it is in the public interest to 
revoke or suspend registration; and 

The Commission, on May 9, 1938, hav¬ 
ing ordered proceedings to determine 
whether the registration of the said reg¬ 
istrant should be revoked or suspended 
pursuant to the provisions of Section 
15 (b) of the said Act; and a hearing 
having been held on August 3. 1938, be¬ 
fore a trial examiner who has duly filed 
his report; and 

It further appearing necessary and 
appropriate in the public interest and 
for the protection of investors that a 
further hearing be held to determine 
whether the said registrant has will¬ 
fully violated the provisions of Section 
17 (a) (2) of the Securities Act of 1933, 
as amended, and of Rule X-15B-2 as 
hereinbefore alleged, and whether it is 
in the public interest to revoke or sus¬ 
pend registration; 

It is ordered, That the record of the 
aforesaid proceedings be reopened and 
that a further hearing be held for the 
purpose of taking evidence relative to 
the matters hereinabove set forth, and 
for the further purpose of determining 
whether or not the registration of Ed¬ 
ward G. Hansen shall be revoked or sus¬ 
pended pursuant to the provisions of 
Section 15 (b) of the Securities Ex¬ 
change Act of 1934, as amended, said 
hearing to begin at 10; 00 A. M. on 
March 2, 1939, at the Commission office. 
Exchange Building, Seattle, Washing¬ 
ton, and to be adjourned from time to 
time and from place to place as the 
Commission or the officer conducting 
said hearing may determine. 

It is further ordered . That for the pur¬ 
pose of said hearing Day Karr be and 
he is hereby designated to conduct such 
hearing, administer oaths and affirma¬ 
tions, subpoena witnesses and compel 
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their attendance, take evidence, require 
the production of books, papers, cor¬ 
respondence, memoranda, and any and 
all other records deemed relevant or ma¬ 
terial to the matters in issue at said 
hearing, and to perform any and all 
other duties in connection therewith as 
authorized by law. 

It is further ordered , That this order 
and notice be served on Edward G. Han¬ 


sen, personally or by registered mail, not 
less than seven (7) days prior to the time 
of the hearing, or in the event of failure 
to serve registrant personally or by regis¬ 
tered mail, that this order and notice be 
published in the Federal Register in the 
manner prescribed by the Federal Regis¬ 
ter Act. 

Upon the completion of the taking of 
testimony in this matter, the officer con¬ 


ducting said hearing is directed to con¬ 
clude said hearing and make a report to 
the Commission and transmit same 
with a record of the hearing to the 
Commission. 

By the Commission. 

[ seal 1 Francis P. Brassor, 

Secretary. 

|F. R. Doc. 39-533; Filed, February 13. 1939; 
11:34 a. m.j 
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